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On March 3, 2011, the Court issued its Tentative Statement of Decision (Tentat1ve 
Decision) in this matter. On March 11 and 14, 2011, the parties timely flied 
objections to the Tentative Decision. On April15, 2011, the Court held a hearing to 
discuss the objections.1 The matter was argued and subm1tted Having taken the 
matter under submission, the Court hereby rules on the objections and issues 1ts 
F1nal Statement of Decision. 

FINAL STATEMENT OF DECISION 

I. 
Introduction 

Petitioner C1ty of Tracy has filed a pet1t1on for a peremptory wnt of mandate and 
complaint for declaratory relief seeking to Invalidate certain prov1s1ons of the 2006 
Water Quahty Control Plan for the San Franc1sco Bay/Sacramento-San Joaqu1n 
Delta related to the regulation of sahmty. Tracy also seeks a peremptory wnt of 

1 The Court notes that most of the ObJeCtions are to the conclus&ons reached, and are therefore 
technically 1mproper All that ts requ1red 1s an explanation of the factual and legal bas1s for the 
Court's dec1s1on on the pnncrpal controverted 1ssues at tnal However, because the Court has not 
yet entered a final JUdgment 1n thiS proceeding, the Court reta1ns 1nherent constitutional authonty 
to recons1der, correct, or change 1ts ruling, and the Court has exerc1sed that authonty where 
appropnate 
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mandamus to invalidate or mod1fy certa1n provisions of a May 19, 2009, dec1sion and 
order issued by the State Water Resources Control Board applying the challenged 
prov1s1ons of the 2006 Bay-Delta Plan to Tracy's municipal wastewater treatment 
plant discharges 

Intervenor Central Valley Clean Water Association (Clean Water Association), a non
profit assoc1at1on representing more than 60 publicly-owned wastewater treatment 
facilities, joins Tracy in seeking to invalidate the contested provisions of the 2006 
Bay-Delta Plan and the May 19, 2009, precedential decision applymg those 
provisions to Tracy's municipal wastewater treatment plant. 

The Court grants the petition 1n part, and demes the petition m part. The Court 
concludes that Respondent State Board failed to undertake the analysis requ1red by 
Water Code section 13241 when the Board established the water quality objectives 
for electrical conductivity ("EC"). Accordingly, the Court concludes that a writ shall 
be granted directing the Board to conduct the required§ 13241 analysis and 
reconsider the EC objectives after the § 13241 factors have been considered. 

In addition, the Court concludes that the 2006 Bay-Delta Plan's program of 
implementation is inadequate in relation to municipal dischargers. Accordingly, the 
Court shall issue a writ compelling the Board to adopt an adequate program of 
implementation that describes the nature of the actions necessary for mumcipal 
dischargers to achieve the EC objectives (includmg recommendations for 
appropnate action by them), provides a reasonable time schedule for the actions to 
be taken, and includes a description of the surveillance required to determine their 
compliance. 

Having concluded that the EC objectives were not validly adopted, and' that the 2006 
Bay-Delta Plan's program of implementation 1s madequate for municipal discharges, 
the Court finds the Board prejudicially abused its d1scret1on in applying the 2006 
Bay-Delta Plan to Tracy's municipal wastewater treatment plant. In addition, the 
Board prejudicially abused 1ts discretion in finding the 2006 Bay-Delta Plan 
authonzes the Board to perform the "reasonable potential" analysis at the end of 
Tracy's discharge pipe, rather than at the Old River/Tracy Road Bridge compliance 
location 

Accordingly, the Court shall1ssue a peremptory writ of mandate compellmg the 
Board to vacate the provisions of the May 19, 2009, Order relating to effluent 
limitations for electrical conductivity, and to reconsider and revise its Order in a 
manner consistent w1th this ruling. 

In all other respects, the Court denies the challenges to the Board's Water Quality 
Control Plan and the Board's May 19, 2009 Order applying the Water Quality Control 
Plan to Tracy's municipal wastewater treatment plant. 

The Court shall not require the Board to Invalidate the ex1st1ng EC objectives 
pending the Board's return to the wnt, but shall enjoin the Board from applymg the 
EC objectives to Tracy and other municipal dischargers pending reconsideration of 
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the EC objectives and adoption of an adequate program of implementation for 
municipal dischargers, m compliance with this Court's ruling. 

The Court denies the request for declaratory relief, as unnecessary. 

II. 
Background Facts and Procedure 

The quality of our nation's waters is governed by a complex statutory and regulatory 
scheme that implicates both federal and state responsibilities (City of Burbank v 
State Water Resources Control Board (2005) 35 Cal.4th 613, 619.) 

The primary federal law governing water pollution in the United States is the Clean 
Water Act. The Clean Water Act is a comprehensive water quality statute designed 
to restore and maintain the chemical, physical, and biological integrity of the Nation's 
waters. (/d.) The Act's nat1onal goal was to ellm1nate by 1985 the discharge of 
pollutants into navigable waters of the United States (/d., see also 33 U.S.C. § 
1251(a)(1)) To accomplish this goal, the Act requires compliance with "effluent 
limitations," wh1ch are restnctlons on the quantities, rates, or concentrations of 
chemical, phys1cal, biological, and other constituents discharged from point sources 
into navigable waters (City of Burbank, supra, 35 Cal.4th at p.620; see also 33 
u.s.c. §§ 1311' 1362(11 ).) 

The Act prov1des for two sets of effluent limitations applicable to polluters. First, 
polluters must comply w1th technology-based effluent limitations, which are 
limitations based on the best ava1lable or practical technology for the reduction of 
water pollution. (Communities for a Better Environment v State Water Resources 
Control Board (2003) 109 Cai.App.4th 1089, 1093.) 

Second, the polluter must comply with more stringent water quality-based effluent 
limitations (or WQBELs), where applicable. (/d.) Congress supplemented the 
technology-based effluent limitations w1th water quality-based effluent limitations so 
that point sources, despite individual compliance with effluent limitations, may be 
further regulated to prevent water quality from falling below acceptable levels. (/d.) 
Thus, WQBELs implement water quality standards. (/d. at p.1 094.) 

The Clean Water Act requires WQBELs whenever the permitting agency determines 
that pollutants are or may be discharged at a level wh1ch will cause, or have the 
reasonable potential to cause, or contribute to, an excursion above any established 
water quality standard.2 (/d.; see also 40 C FR.§ 122 44(d)(1).) 

Water quality standards establish the des1red condition of a waterway 
(Commumttes for a Better Environment, supra, 109 Cal App.4th at p.1092.) Water 
quality standards def1ne the water quality to be attamed or maintained for a water 
body by determimng the designated beneficial uses of the water body and settmg 

\ 

2 Th1s analysiS IS commonly referred to as the "reasonable potenttal" analys1s 
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water quality cnteria sufficient to protect those designated uses.3 (/d., see also 33 
U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.3(i).) 

Water quality standards are, in general, promulgated by the states. (/d. at p 1092.) 
However, the U.S. EPA provides states with guidance in the drafting of water quality 
standards and reviews and approves state water quality standards. (C1ty of 
Burbank, supra, 35 Cal.4th at p.621; see also 33 U.S.C. § 1313(c)(2); Water Code§ 
13245.4) If the EPA recommends changes to state water quality standards and a 
state fails to comply with the recommendation, the Clean Water Act authorizes the 

I 

EPA to promulgate water quality standards for the state (C1ty of Burbank, supra, 35 
Cal.4th at p 621; see also 33 U.S.C. § 1313(c)(2)) 

In California, the governing state law, the Porter-Cologne Water Quality Control Act 
(Porter-Cologne), assigns the task of estabhshmg water quality standards to the 
State Water Resources Control Board (State Board) and the nine Regional Water 
Quality Control Boards, which together comprise the principal state agencies with 
primary responsibility for the coordmat1on and control of water quality. (Water Code 
§ 13001.) 

Porter-Cologne reqUires reg1onal boards to establish water quality objectives through 
reg1onal water quality control plans (or basin plans). However, the State Board, 
which is responsible for overseeing the act1vit1es of the various regional boards, also 
may formulate its own water quality control plans which supersede conf11ct1ng 
reg1onal basin plans (WaterKeepers Northern Califorma v. State Water Resources 
Control Bd. (2002) 102 Cai.App.4th 1448, 1452; Water C_ode § 13170) 

Water quahty control plans must (1) identify the "beneficial" uses of the water to be 
protected, (2) establish "water quality objectives" to protect those uses, and (3) 
establish a "program of Implementation" to ach1eve those objectives. 5 The program 
of implementation must include a description of the nature of the actions necessary 
to achieve the objectives, 1nclud1ng recommendations for appropriate action by any 
entity, a t1me schedule for the actions to be taken; and a description of the 
surveillance to be undertaken to determine compliance w1th the objectives. (Water 
Code§ 13242.) 

A fundamental prem1se of Porter-Cologne IS that water quality regulation must be 
"reasonable." The goal of Porter-Cologne 1s to atta1n the highest quality water which 
1s reasonable, considering all demands being made and to be made on those waters 
and total value involved, beneficial and detrimental, economic and social, tangible 
and intangible. (Water Code§ 13000.) Consistent with th1s goal, Porter-Cologne 
reqUires water quality control plans to establish such water quality objectives as "will 

3 Water quality cntena can be expressed e1ther as numenc quant1tat1ve hm1tat1ons, pollutant 
concentrations or levels, or as narrat1ve statements (40 C F R § 131 3(b)) 
4 C1tat1ons are to Cahfom1a authonty, unless otherw1se 1nd1cated 
5 Beneficial uses may 1nclude, but are not limited to, domest1c, mumc1pal, agncultural, and 
1ndustnal supply, power generation, recreation, aesthetic enjoyment, nav1gat1on, and preservatiOn 
and enhancement off1sh, wlldhfe and other aquatic resources or preserves (Water Code§ 
13050) 

Page4 of47 

ED_000733_DD_NSF _00015452-00004 



ensure the reasonable protection of beneficial uses" and the prevention of nu1sance. 
(Water Code §§ 13050(1), 13241.) 

When establishing water quality objectives, Porter·Cologne 1mposes an affirmative 
duty on the State to consider a number of factors, Including economic 
considerations, environmental characteristics of the area, and whether the proposed 
objective is attainable. (Water Code § 13241 ; see also RB 1545-1549 [Attwater 
Memo].) 

State beneficial uses and water quality objectives are analogous to federal 
designated uses and water quality criteria. If they are approved by the U.S. EPA, 
state water quality objectives const1tute the water quality standards for purposes of 
compliance w1th the Clean Water Act. Thus, in most instances, state water quality 
objectives, established through the adoption of water quality control plans, are the 
federal water quahty standards. 

Under both state and federal law, a permit is required to discharge pollutants from 
point sources to surface waters These permits are known under state law as Waste 
Discharge Requirements (WDRs) and under federal law as National Pollutant 
Discharge Elimination System (NPDES) perm1ts. (33 U S C. § 1342, Water Code § 
13374) WDRs established by the state are the equivalent of NPDES permits 
required by federal law. (Water Code§ 13374.) Thus, WDRs 1ssued by regional 
water boards ordinanly also serve as NPDES perm1ts under federal law (City of 
Burbank, supra, 35 Cal 4th at p 631.) The reg1onal boards 1ssue discharge perm1ts 
m orders adopted through quasi·adJudicatory proceedmgs. 

Discharge permits are the pnmary means of enforcing the effluent limitations and 
water quality standards required by the Clean Water Act. (Ctty of Burbank, supra, 35 
Cal.4th at p.621.) NPDES permits must contain any (technology-based) effluent 
limitations set by the EPA or the state, as well as any more stnngent (water quality
based) effluent limitations necessary to meet applicable water quality standards. 

At 1ssue in this case are the water quality criteria (or, to use the state term, 
objectives) for salinity in the southern portion of the Sacramento-San Joaquin Delta 
(the "southern Delta sallmty objectives"6

) and the State Board order applying those 
water quality objectives to the WDR/NPDES perm1t for the City of Tracy's mumc1paf 
wastewater treatment plant. Based on the 2006 amendments to the Water Quality 
Control Plan for Salinity for San Francisco Bay/Sacramento-San JoaqUin Delta 
Estuary (the "2006 Bay-Delta Plan"), the State Board ordered the Central Valley 
Regional Board to amend Tracy's WDRINPDES Permit to require final water quality
based effluent limitations to Implement the southern Delta sal1mty objectives. 

Petitioner Tracy and Intervenor Clean Water Association (collectively, "Pet1t1oners") 
challenge whether the southern Delta salinity provisions can be applied to Tracy's 
wastewater treatment plant or other "publicly owned treatment works" (or "POTWs"). 

6 Because the sahmty objectives are expressed as electncal conductiVIty (EC), the southern Delta 
sahn1ty objectives are sometimes referred to as the southern Delta EC objectives or the EC 
obJeCtives 
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Petitioners contend that the prov1sions of the Bay-Delta Plan related to the southern 
Delta salinity objectives were adopted and modified in a manner contrary to law and 
are, therefore, invalid. Moreover, even if the salinity prov1s1ons of the Bay-Delta Plan 
are valid, Petitioners contend that the State Board abused its discretion in apply1ng 
them to Tracy's wastewater treatment plant. 

A History of the efforts to control salinity in the southern Delta 

The Sacramento-San Joaquin River Delta generally descnbes a large lowland 
estuary at the confluence of the Sacramento and San JoaqUin Rivers The Delta 
acts as a funnel for the entire California Central Valley drainage basin, draining 
thousands of miles of waterways through the Delta, Suisun Bay, San Francisco Bay, 
to, ultimately, the Pacific Ocean. (United States v. State Water Resources Control 
Board (1986) 182 Cal App 3d 82, 107.) 

The Delta serves as the heart of California's massive north-to-south water-delivery 
projects operated by the U S Bureau of Reclamation (USBR) and the California 
Department of Water Resources (DWR). (/d. at p.97.) In general, the purpose of the 
water projects is to divert and store water in the water-rich northern half of the state 
and transport it to water-poor areas 1n the south. Both the "Central Valley Project" 
and "State Water Project" (as the water projects are known) divert and store water 
from the nvers that flow mto the Delta dunng penods of heavy flow. Quantities of 
th1s stored water are then periodically released back 1nto the Delta. Pumps situated 
at the southern edge of the Delta eventually lift water released to the Delta into 
canals for transport to the San Francisco Bay Area, the San Joaquin Valley, and 
Southern California. (/d.) In normal water years, the water projects export about 30 
percent of the water that reaches the Delta. Much of the water exported via the 
water proJects 1s used for agricultural uses. The rest is used for municipal or 
industrial purposes, or is released into rivers or wetlands for environmental reasons. 7 

The Delta receives about 50 percent of California's total streamflow runoff. Water 
from the Delta is used to meet the needs of two-thirds of the population of California 
and to irrigate 4.5 million acres of farmland The Delta also provides crucial habitat 
for fish and wildlife and, because of 1ts aesthetic appeal, 1s an attractive destination 
for boating, fishing, hunting, and other recreational activities. 

For all of these reasons, 1mprovmg and maintam1ng the quality of the water in the 
Delta is important. (State Water Resources Control Board Cases (2006) 136 
Cai.App.4th 674, 694.) 

One of the most Significant factors threatening the quality of water in the Delta 1s 
salmity (United States v. State Water Resources Control Board, supra, 182 

7 As of 1999, the Central Valley Project (or CVP} supplied water to approximately 19,000 farms 
covenng three million acres The CVP also supplies water to many urban areas m Northern and 
Central Cahforma, mclud1ng Redding, Sacramento, most of Santa Clara County, Stockton and 
Fresno State Water Project (or SWP) water IS used for agncultural uses 1n the San Joaqum 
Valley and IS transported to Southern California where it is used pnmanly for mumc1pal and 
mdustnal uses .. 
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Cai.App.3d at p 107 ) Delta lands, situated at or below sea level, are constantly 
subject to ocean tidal action (ld) Salt water entering from San Francisco Bay 
extends well into the Delta, checked only by the natural barrier of fresh water flowing 
out from the Delta toward the Pacrfrc Ocean. (/d.) 

As fresh water increasingly has been diverted from the Delta for agricultural, 
industrial, and municipal development, saltwater intrusion has intensified, particularly 
dunng the dry summer months and in years of low precipitation and runoff. (ld) 
This has resulted in efforts to attempt to control the amount of salinity in the Delta. 

1. Efforts to regulate salinity prior to the 1978 Delta Plan 

Efforts to control salinity in the Delta date back to at least the 1960's. (State Water 
Resources Control Board Cases, supra, 136 Cai.App 4th at p.694.) At first, the 
State Water Rights Board (a predecessor to the current State Water Resources 
Control Board) merely recogmzed the problem of salinity incursion 1nto the Delta, but 
did not attach any spec1fic water quality standards to permits. However, the Water 
Rights Board reserved jurisdiction to revise or formulate additional terms and 
cond1t1ons regarding salinity control 1n the water rights permits 1ssued to USBR and 
DWR when the impact of the diversions on the water quality 1n the Delta became 
better known. (/d. at p.695; see also DP37838, 38203-038204.) 

In 1965, various interested parties, including USBR and DWR, reached agreement 
on water quality criteria for the Delta (the "1965 critena"). The 1965 criteria did not 
govern electrical conductivity, but set applicable levels for chloride, one of several 
ions used to measure salimty. Two years later, 1n Decision 1275, the State Water 
Rights Board ordered the SWP's permits to be subject to the 1965 criteria Insofar as 
the criteria do not conflict w1th the other terms and conditions of the permits. 
(DP37945) 

Thereafter, the Federal Water Pollution Control Act required each state to establish 
water quality standards applicable to interstate waters by June 30, 1967. Consistent 
with the requirements of the legislation, on June 23, 1967, the State Water Quality 
Control Board submitted to the Secretary of the Interior a statement of policy for the 
control of water quality in Califorma's interstate waters, includmg the Delta 

In July of 1968, the federal government expressed concern that the State's water 
quality control policy for the Delta did not adequately protect beneficial uses and 
proposed some supplemental water quality objectives for chloride and total dissolved 
solids concentrattons Following receipt of the federal government's comments, the 
State Water Resources Control Board (State Board) adopted a supplemental water 
quality control pol1cy for the Delta through Resolut1on 68-17. (DP37360·37362, 
37947.) The federal government approved the supplemental standards, but 
indicated its approval was given in reliance upon a commitment from the State Board 
to consider supplemental salimty standards 

In accordance with the commitment made m Resolution 68-17, a hearing on 
supplemental salimty standards was inttiated in 1969, which culminated with the 
Board's ISsuance of Decision 1379 in 1971. (DP37947.) Dec1s1on 1379 established 
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new water quality objectives for the Delta, applicable to both the CVP and SWP 
projects. However, as a result of litigation, Decision 1379 was stayed pending a final 
decision in California v Umted States, a case in which the principal 1ssue was the 
jurisdiction of the State to cond1t1on water nghts of 
federal projects. {DP37948.) Thus, the requirements of the earlier water nghts 
decision, D-1275, remained in effect 

Also in 1971, the regional water quahty control board for the Central Valley Basin 
(Basin 5) adopted an interim water quality control plan. 

Then, in 1973, the State Board held a hearing on proposed supplemental water 
quality objectives for the Delta and adopted a "Water Quality Control Plan 
Supplementing State Water Quality Control Policies for Sacramento-San JoaqUin 
Delta." (DP37949 [by Resolution 73-16]) The plan set salinity standards based on 
chloride. (DP37904.) 

Also in 1973, the State Board issued DecJsion 1422, grantmg USSR's appl1cat1on for 
permits to store water at New Melones Reservoir. Decision 1422 perm1tted USSR to 
appropriate water from the Stamslaus River for irrigation, municipal, and industrial 
uses, subject to various conditions and limitations, Including the observation of water 
quality goals on the Stanislaus and lower San Joaquin rivers. Among other things, 
Dec1s1on 1422 requ1red releases of stored water from New Melones Reservoir to 
maintain a mean monthly concentration of Total Dissolved Soltds m the San JoaqUin 
River at Vernalis of 500 parts per million or less (500 mg/1). (DP12004, 38437, 
31241 ) 

2. The 1978 Delta Plan and Water Rights Decision 1485 

In 1978, the State Board adopted the 1978 Water Quality Control Plan for the 
Sacramento and San Joaquin Delta (the "1978 Delta Plan"). (DP37876 et seq) In 
the 1978 Delta Plan, the State Board concluded that salimty 1ntrus1on is the maJor 
water quality factor affecting beneficial uses of Delta water. Therefore the 
discussion on water quality conditions 1n the Delta was restncted to salimty intrus1on. 
(DP37901) 

According to the Board, the extent of salinity intrusion into the Delta is determined by 
the relative magnitude of the opposing forces of tidal action and Delta outflows. 
{See DP 37901; see also DP37951 [beneficial uses of the Delta water are 
dependent upon adequate outflow of freshwater to repel seawater intrusion and 
provide SUitable habitat for fish and wildlife]) The Board determined the major 
factors affecting Delta outflows were natural runoff, the regulatory effects of 
upstream developments, and the SWP and CVP water projects. Thus, the Board 
found that salinity in the Delta is directly influenced by the operations of the CVP and 
SWP water projects. (DP37901 ) 

In the 1978 Delta Plan, the Board set new salimty objectives, expressed as electncal 
conductivity (or "EC"), to protect agricultural uses in the southern Delta (See 
DP37961, 37990.) The southern Delta EC objectives were based on the calculated 
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maximum sallmty of applied water that would sustain 1 00% yields of two salt
sensitive crops grown in the southern Delta (beans and alfalfa). (DP37987-37990.) 

The 1978 Delta Plan set the following EC objectives for the southern Delta an EC 
objective of 700 m1cromhos per centimeter (700 IJmhos/cm or 0 7mmhos/cm) from 
April1 through August 31, to protect beans during the summer irrigation season, and 
an EC objective of 1000 micromhos per centimeter (tJmhos/cm) from September 1 
through March 31, to protect alfalfa dunng the winter 1mgat1on season (DP16907.) 
The State Board envisioned that these objectives would be achieved by controlling 
water quantity/flow through conditions on the water rights perm1ts issued to USBR 
and DWR. (DP37363.) 

Although the 1978 Delta Plan adopted new EC objectives for locations 1n the 
southern Delta, the State Board delayed 1mplementat1on of the objectives pendmg 
negotiations concerning the construction of permanent barriers or other physical 
devices to meet the established water quality objectives in the southern Delta. The 
Board noted that if the physical facilities are constructed, the flows needed to 
prevent salinity intrusion may be only a moderate increase above those comm1tted 
from New Melones Reservoir. (DP37993.) Accordmgly, while the Board may have 
set EC objectives for locat1ons in the southern Delta, it expressly stated that such 
objectives were "to become effective only upon the completion of suitable circulation 
and water supply facilities." (DP38000.) In the meant1me, the Board concluded that 
the "Vernalis objective" contained in the Sacramento-San Joaquin Delta Bas1n 
(Basin 58) Plan should be used as the mterim water quality standard for the 
southern Delta (DP37994; see also DP37961.) 

In conjunction with the 1978 Delta Plan, the State Board also exercised its earlier 
reservation of jurisdiction over the USBR and DWR water right perm1ts for the CVP 
and SWP by adopting Water Rights Decision 1485. In Decision 1485, the State 
Board amended the water rights permits held by the USBR and DWR for the CVP 
and SWP projects, exercising the Board's reserved jurisdiction to establish or rev1se 
the terms and conditions of those permits for salinity control. Dec1s1on 1485 
amended the permits to include, as terms and conditions of the CVP and SWP 
permits, the same water quality objectives adopted in the 1978 Delta Plan to protect 
beneficial uses of the Delta (except for the southern Delta). (State Water Resources 
Control Board Cases, supra, 136 Cai.App.4th at p 698 ) 

Consistent w1th the 1978 Delta Plan, Decision 1485 did not incorporate the southern 
Delta EC obJectives into the terms or conditions of the CVP or SWP permits 
(DP37840-37841; see also DP37837.) Indeed, the Board concluded that there was 
no evidence that the CVP and SWP facilities were havmg any direct impact on water 
quality conditions m the southern Delta (DP37840.) Thus, the Board did not 
incorporate into its decision any specific p(ovisions for protectton of agriculture in the 
southern Delta. (State Water Resources Control Board Cases, supra, 136 
Cai.App.4th at p.698.) 

As in the 1978 Delta Plan, the Board noted that negotiations were then ongoing 
between the operators of the water projects and the South Delta Water Agency 
concerning the constructron of physical facrlrtres to meet the established water 
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quality obJectives in the southern Delta. The Board concluded that if the negotiations 
did not result in an agreement, or 1f the water projects are otherwise determmed to 
have an effect on water quality in the southern Delta, the Board would use 1ts 
reserved jurisdiction to amend the terms and conditions of the CVP and SWP 
permits as appropriate. (DP37842.) 

A number of parties filed mandamus pet1t1ons challenging the 1978 Delta Plan and 
Decision 1485. The trial court found the Board's water quality objecttves Inadequate 
and issued a writ of mandate commanding the Board to reconsider the Plan (State 
Water Resources Control Board Cases, supra, 136 Cai.App.4th at p.699.) 

On appeal, the appellate court concluded that modification of the water proJects' 
permits to implement the water quality objectives was a proper exercise of the 
Board's water rights authority. However, m establishing objectives that protect only 
Delta water users, the court concluded that the Board had too narrowly defined the 
scope of its duty and power to provtde water quality protection Nevertheless, 
because the Board already had announced its Intention to establish new and revised 
water quality objectives, the appellate court determined that remand to the Board 
would serve no useful purpose and, as a result, Decision 1485 remained in effect. 
(/d.) 

In short, the principal focus of both the 1978 Delta Plan and Decis1on 1485 was on 
the effects of the state and federal water projects on the Delta. (DP38205 ) 

3. The 1991 Bay-Delta Plan 

In 1987, the State Board began proceedings to review and revise (if necessary) the 
applicable water quality ObJeCtives for the Delta, Including the standards for salinity 
(DP11945, 38206.) The State Board subsequently adopted 1n 1991 1ts "Water 
Quality Control Plan for Salinity for San Francisco Bay/Sacramento-San Joaqu1n 
Delta Estuary" (the "1991 Bay-Delta Plan"). 

The 1991 Bay-Delta Plan included water quality objectives for EC to be implemented 
over time in the southern Delta at Vernalis and three other specified locations. 
(DP11967 ) The Plan included EC levels of 0. 7 mmhos/cm EC during the summer 
irrigation season and 1.0 mmhos/cm EC during the winter irrigation season. 

Because negotiations regarding the construction of permanent bamers never were 
completed, as contemplated 1n the 1978 Delta Plan, the 1991 Bay-Delta Plan 
provided for a staged implementation of EC obJectives 1n the southern Delta. 
Initially, the Plan only imposed a 500mg/l mean monthly Total Dissolved Solids (all 
year) standard, measured at Vernalis. However, the Plan spec1fied that EC 
objectives of 0.7 mmhos/cm during the summer irrigation season, and 1.0 
mmhos/cm EC during the winter irngat1on season, were to be implemented no later 
than 1996.8 

8 According to the State Board's Resolution 2006-0098, the 1991 Bay-Delta Plan requ1red 
1mplementat1on of the EC obJectives at Vernalis and Brandt Bndge by 1994, and requ1red 
1mplementat1on of the EC obJectives at Old R1ver (near Middle R1ver and at Tracy Road Bndge) 
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4. The 1995 Bay-Delta Plan and Water Rights Decision 1641 

In 1994, the State Board commenced a senes of public workshops to review and 
revise the 1991 Bay-Delta Plan. The workshops culminated in the State Board's 
adoption, 1n 1995, of an amended "Water Quality Control Plan for Salinity for San 
Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the "1995 Bay-Delta Plan") 
(DP38396-38399, 38400 et seq.) 

The 1995 Bay-Delta Plan indicates that the water quality objectives for salinity are 
unchanged from the 1991 Bay-Delta Plan, except that the 1995 Plan further delayed, 
until December 31, 1997, the effective date of the EC objectives for the southern 
Delta compliance stations on Old River.9 (DP38397, 38422, 38425; see also 
DP38416-38417.) 

The 1995 Bay-Delta Plan provides that most of the water quality objectives in the 
Plan will be implemented by assignmg responsibilities to water rights holders 
because the factors to be controlled were primarily related to flows and d1vers1ons. 
(DP38412.) The Plan specifically prov1des that implementation of the southern Delta 
EC objectives will be accomplished through the release of adequate flows to the San 
Joaquin River and control of sal me agncultural dramage to the San Joaquin River 
and its tributaries. (DP38437 ) The State Board indicated that it would consider, in a 
future water rights proceeding, the nature and extent of water nghts holders' 
respons1bi11t1es to meet the objectives in the Plan (DP38412.) 

In 1997, the Board 1ssued a notice of public heanng for the water rights proceeding 
in which the Board would allocate responsibility for 1mplementmg the objectives in 
the 1995 Bay-Delta Plan. (DP31165; see also State Water Resources Control Board 
Cases, supra, 136 Cai.App.4th at pp.705-706.) Ultimately, m 1999, the Board 
adopted Water Rights Decision 1641 In 2000, followmg consideration of various 
pet1t1ons for reconsideration, on March 15, 2000, the Board issued Revised Decision 
1641 pursuant to OrderWR 2000-02 (DP81, 31165) 

by 1996, unless a three-party agreement was reached among DWR, USSR, and South Delta 
Water Agency (DP135 ) However, the language of the 1991 Bay-Delta Plan IS not entirely 
conststentw1ththrsmterpretat1on (SeeDP11967, 11971,12007,12062,12105,12109, 12124) 
For example, one sect1on of the Plan requrred the EC objectrves to be rmplemented no later than 
1994, w1th s1x 1dentrfied compliance momtorrng statrons (namely, the San Joaqu1n R1ver at 
Vernalis, Brandt Bndge, and Mossdale, Old R1ver near Middle R1ver and at Tracy Road Bndge, 
and Middle Rtver at Howard Road Brrdge) While the Mossdale and M1ddle Rtver mon1tonng 
locat1ons are mentioned 1n footnotes to the table of water quality Objectives, and rn the 
1mplementat1on plan, they are not mentioned 1n the text of the d1scuss1on of the water quality 
obJeCtives (See DP11967, 11971, 12007, 12105, 12109, 12124) Further, although the Plan 
speaks of three d1st1nct stages, there does not appear to be any meamngful difference between 
stage 2 and stage 3 
9 Thts language supports the State Board's v1ew that the 1991 Bay-Delta Plan requ1red 
1mplementatron of the EC objecttves at Vernalis and Brandt Bndge by 1994, and 1mplementat1on 
of the EC obJeCtives at Old Rtver by 1996, but, as dtscussed above, th1s ts not clear from the 
language of the 1991 Bay-Delta Plan 1tself. 
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Revised Decision 1641 was an effort by the State Board to allocate responsibility for 
meeting the southern Delta salinity objective set forth in the 1995 Bay-Delta Plan. 
(DP31241.) The 1995 Bay-Delta Plan included salinity objectives for the San 
Joaquin R1ver (at Vernalis and Brandt Bndge) and Old River (near Middle R1ver and 
at Tracy Road Bridge). As of 2000, USBR was required (at least temporarily) to 
meet the Vernalis salimty objective in the 1995 Bay-Delta Plan pursuant to Order 
WR 98-09 (DP31241.) However, no regulatory requirement was m place to ass1gn 
responsibility for meeting the objectives at the other three locations. (/d.) 

In Revised Decrs1on 1641, the State Board concluded that the sahmty problem at 
Vernalis is the result of saline discharges to the San Joaquin River, principally from 
irrigated agnculture, combined with low flows in the river due to activities associated 
wrth operating the CVP in the San Joaquin Rrver basin. The State Board concluded 
that, by reducing the assimilative capacity of the river, the CVP 1s the "pnnc1pal 
cause" of concentrations exceeding the salinity objectives at Vernalis. (DP31242, 
31245) Therefore, Revised Decision 1641 amended the CVP permits to require 
USBR to meet the 1995 Bay-Delta Plan's salinity ObJectrves at Vernalis.10 

(DP31248-31249, 31344.) 

The State Board concluded that water quality in the southern Delta downstream of 
Vernalis is influenced by San Joaquin R1ver mflow; t1dal action; diversions of water 
by the SWP, CVP, and local water users; agricultural return flows; and channel 
capacity. (/d.) The State Board concluded that DWR and USBR are partially 
responsible for salinity problems in the southern Delta because of hydrologic 
changes caused by export pumping Therefore, Revised Decision 1641 amended 
the export permits of DWR and USSR to require the proJects to take act1ons to 
achieve construction of permanent barriers (e.g., gates, weirs or wingdams) to 
enhance water levels and circulation in the southern Delta, by Apnl1, 2005 

Until Apnl1, 2005, Revised Decision 1641 required DWR and USSR to meet an EC 
objective of 1.0 mmhos/cm. (DP31249.) After April1, 2005, DWR and USBR would 
be required to meet all the southern Delta EC objectives, includmg the 0 7 
mmhos/cm objective, except that if permanent barriers are constructed and an 
acceptable operations plan is prepared, the 0 7 EC objective would be replaced by 
the 1.0 EC objective. (DP31344; see also DP31321-31325) Thus, under Revised 
Dec1sion 1641, the full 1995 Bay-Delta Plan EC obJectives were not applicable to 
DWR and USSR until (at the earliest) April 1, 2005. 

By 2005, the USBR and DWR had not constructed the permanent barriers 
contemplated by Revised Decision 1641. Thus, as of April1, 2005, USSR and DWR 
were required to meet the southern Delta salinity objectives of 0 7 mmhos/cm EC 
during the summer 1rr1gat1on season and 1 0 mmhos/cm EC during the Winter 
1rr1gat1on season. 11 

10 It appears that, until Apnl 1 , 2005, USBR only was requ1red to meet an EC sahn1ty requrrement 
of 1 0 mmhostcm (See DP31344) 
11 The State Board has taken the pos1t1on that Rev1sed Dec1s1on 1641 d1d not requrre SWP to 
meet the salmJty obJectiVes at Vernalis 
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5. The 2006 Bay-Delta Plan 

In December of 2006, the State Board adopted an amended "Water Quality Control 
Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the 
"2006 Bay-Delta Plan"), amend1ng the Water Quality Control Plan originally adopted 
in 1978 and subsequently amended in 1991 and 1995. 

Although the 2006 Bay-Delta Plan amended the program of implementation to 
achieve the salinity objectives, in the view of the State Board, the 2006 amendments 
d1d not make any substantive changes to the objectives themselves. According to 
the State Board, the 2006 Bay-Delta Plan did not change the agricultural beneficial 
uses, or the salimty objectives to protect such uses. (DP2, 24, 85.) 

Dunng the Plan review, the State Board received comments regarding whether it 
should modify the southern Delta EC objectives for the protection of agricultural 
beneficial uses. (DP134.) The State Board concluded, however, that 1t d1d not have 
adequate evidence to support changes m the EC objectives as part of the 2006 Bay
Delta Plan amendments. (DP142.) The State Board indicated that it would receive 
additional information on the objectives and their program of implementation 
beginning in 2007. (DP 45, 142 12

) 

The State Board did make what it characterized as "minor" changes to the table of 
the EC objectives for agricultural beneficial uses 1n the southern Delta [Table 2]. 
Specifically, Footnote 5 of Table 2 m the 1995 Bay-Delta Plan stated that the 0 7 
mmhos/cm EC objective would be implemented at the two Old River sites by 
December 31, 1997. Because USSR and DWR were requ1red by v1rtue of Revised 
Decision 1641 to meet both the 0.7 mmhos/cm and 1.0 mmhos/cm EC objectives at 
these sites as of Apnl 1, 2005, the State Board deleted Footnote 5 from the Bay
Delta Plan as obsolete. (DP142.) The State Board also deleted a statement in 
Table 2 of the 1995 Bay-Delta Plan regarding the possible Implementation of a three 
party contract among DWR, USSR, and SDWA. (/d.) 

Pnor to 2006, the programs of implementation for the Bay-Delta Plan focused on the 
federal and state agenc1es that oversee the CVP and SWP, but the State Board 
noted that 1t would use its Clean Water Act section 401 water quality certification 
authority m "appropnate cases." (See DP 38435.) In regard to the southern Delta 
agncultural salinity objectives, the 1995 Bay-Delta Plan indicated that 
Implementation of the objectives would be accomplished primanly through the 
release of flows to the San Joaquin River at Vernahs and by control of saline 
agricultural drainage to the San Joaquin River and its tnbutanes 

Although the 1995 Bay-Delta Plan indicated that other source control and drainage 
management measures were expected to contnbute to achievmg the salinity 
objectives, mumcipal discharges were not discussed as a substantial source of 

12 The Plan states that there 1s a need for an updated Independent sc1ent1fic mvestlgabon to 
address whether the agncultural benef1c1al uses 1n the southern Delta reasonably would be 
protected at h1gher sahmty levels (DP45 ) 
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salinity, and the Plan did not discuss mumcipal discharge controls as a means to 
achieve the agncultural salinity objectives. 

In the 2006 Bay-Delta Plan, the State Board stated that elevated salinity in the 
southern Delta 1s caused by a "multitude of factors," including low flows, Irrigation 
return flows, subsurface accretions of groundwater, tidal act1ons, diversions of water 
by the SWP, CVP, and local water users, channel capac1ty, local discharges of land
denved salts, and municipal discharges. (DP134.) Therefore, the State Board 
stated that Implementation of the southern Delta salm1ty obJectives will require a m1x 
of water nght actions and water quality control measures, including dilution flows, 
regulation of water diversions, pollutant discharge controls, improvements m water 
circulation, and long-term implementation of best management practices to control 
saline discharges. (DP40-41.) 

The Plan notes that the State Board already has conditioned the water nghts of the 
USBR upon implementation of the sahmty objectives on the San Joaquin R1ver at 
Vernahs, and the water rights of the DWR and USBR upon implementation of the 
sahmty objectives at three other (interior) compliance stations (the San Joaquin River 
at Brandt Bridge, Old River at M1ddle River, and Old River at Tracy Road Bndge) 
The Plan further notes that salinity objectives also are be1ng Implemented through 
various non-water right actions, including the .San Joaquin Salinity Control Program 
and the Central Valley Regional Board's Basin Plan Amendment for salt and boron 
discharges in the San Joaqu1n R1ver. (DP41.) 

The Plan provides that to achieve the southern Delta salimty obJectives, the State 
Board also could require dilution flow releases from non-SWP/CVP reservoirs or use 
measures that affect circulation of water in the southern Delta (such as permanent 
operational gates). In add1t1on, to reduce salinity in the southern Delta, the Plan 
provides that the Central Valley Regional Board shall implement Total Max1mum 
Daily Load (TMDL) and shall impose discharge controls on In-Delta discharges of 
salts by agricultural, domestic, and municipal dischargers. (DP41 ) 

For the first time, the State Board's program of implementation for the southern Delta 
salinity objectives specifically required pollutant discharge controls on in-Delta 
discharges of salts by municipal dischargers. Prior to 2006, the Bay-Delta Plan 
indicated that implementation of the objectives would be accomplished pnmanly 
through the release of flows by water right holders and, to a lesser extent, by control 
of agricultural discharges. Municipal discharges, however, were not discussed 

In addition, the State Board amended the Bay-Delta Plan to "clarify" that the water 
quality objectives for a general area (such as the southern Delta) apply to all 
locations within the general area, and not just at specific monitoring locations used to 
determine compliance w1th the obJectives (Vernalis, Brand Bridge, and Old River at 
Middle River and at Tracy Road Bridge). (DP 23, 85, 87.) 

Thus, as a result of the 2006 amendments, the Bay-Delta Plan stated, for the first 
time, that the southern Delta sallmty objectives apply to all locations w1th1n that 
general area and that municipal dischargers would be regulated to Implement those 
objectives usmg pollutant discharge controls. 
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The 2006 modifications to the Bay-Delta Plan were approved by California's Office of 
Administrative Law in June of 2007 

6. The 2006 Cease and Desist Order 

On February 15, 2006, the State Board issued a Cease and Desist Order (CDO) 
(Order WR 2006-0006) agamst DWR and USBR for a threatened violation of the 
requirement to meet the 0.7 mmhos/cm interior southern Delta salinity objective. 
(See State Board Order WR 201 0-0002, Ex. A to the Declaration of Melissa Thorme, 
supporting Tracy's Request for Judicial Notice, at p 4 ) The State Board ordered 
USBR and DWR to implement measures to obviate the threat of violation by July 1, 
2009, either by constructing permanent barriers in the Delta or implementing 
equivalent salinity control measures (/d.) The State Board required DWR and 
USBR to submit a compliance plan for approval by the Board's Executive Director. 
(/d.) The Board also imposed several reporting requirements. (/d.) 

As required by the 2006 CDO, DWR and USBR submitted a proposed compliance 
plan. The compliance plan proposed to obv1ate the threatened violation, in part, by 
constructing permanent, operable gates as part of the South Delta Improvements 
Program (the Improvements Program). Construction of the gates was a central 
component of the plan to ach1eve compliance with the interior southern Delta salinity 
objectives (See State Board Order WR 2010-0002, Ex. A to Thorme Declaration, at 
pp.1-7.) 

In order to implement the Improvements Program and proceed with construction of 
the permanent gates, DWR and USBR needed to comply with numerous regulatory 
requirements, including the state and federal Endangered Species Act, sections 401 
and 404 of the Clean Water Act, section 1 0 of the Rivers and Harbors Act, and 
sections 1600 through 1616 of the Fish and Game Code. In add1t1on, USBR and 
DWR needed to comply with the National Environmental Polley Act (NEPA) and 
California Environmental Quality Act (CEQA) (ld) In 2006, USBR imt1ated formal 
consultation with the NOAA Fishenes (NOAA) and the U.S. F1sh and Wildlife Service 
(USFWS).

1 

In 2009, NOAA released a biological op1mon concludmg that the permanent gates 
would degrade critical habrtat for the Central Valley steelhead and (potentially) 
salmon, and directed DWR not to Implement the Improvement Program.13 {/d) 

In May of 2009, DWR and USBR applied for a modification to the 2006 CDO. In 
2010, the State Board determ1ned that the deadhne for compliance with the mterior 
southern Delta salinity objectives should be extended 1n recognition of the fact that 
NOAA proh1b1ted DWR from constructing the permanent gates as part of the 
Improvement Program The State Board extended the compliance deadline until 
after 1t completes its review of the 2006 Bay-Delta Plan and any subsequent water 
rights proceeding. (/d.) 

13 USFWS 1ssued a b1olog1cal op1mon allowmg operat1on of the permanent gates, subJectto 
USFWS approval to protect Delta smelt 
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In the interim, the State Board required DWR to cont1nue to implement a temporary 
barriers program to improve sallmty m the southern Delta, and requ1red DWR and 
USBR to study the feas1b1hty of alternative salinity control measures. (/d.) 

B. History of Tracy's Discharge Permit 

Tracy owns and operates the Tracy Wastewater Treatment Plant. 

The Tracy plant is composed of a main treatment facility and an industnal 
pretreatment facility. (SB39.) Most of the waste treated by the plant is domestic 
wastewater from the City's wastewater collection (sewer) system. The plant also 
accepts industrial wastewater, much of which is food-processing wastewater from a 
local cheese manufacturer called Leprino Food Company. Lepnno's permit allows 
for a discharge of up to 850,000 gallons per day of industrial food-processing 
wastewater into Tracy's plant. 

The Tracy Plant discharges to Old River, which is part of the southern Sacramento
San Joaquin River Delta. Treated effluent is discharged at Old River approximately 
3.5 m1les north of the plant near the JUnction of Paradise Cut, Tom Paine Slough, 
Salmon Slough, and Sugar Cut Slough. The nearest water quality monitonng station 
is Old River at Tracy Road Bridge, approximately 4 miles west (downstream) of the 
discharge point. 

Relative to other mumcipal wastewater discharges, Tracy's effluent discharge IS h1gh 
in salt. The h1gh salinity 1s partly due to its municipal water supply source, but also 
due to Leprino's high salt loading. Wastewater from Lepnno has an average EC of 
3,113 ~mhos/em (3.113 mmhos/cm). Leprino treats its wastewater to reduce the 
organic loading typ1cal of food processmg waste, but provides no spec1fic treatment 
to reduce salt. (SB148.) Also, before being processed at the main treatment facility, 
Leprino's industrial wastewater is discharged (along with other high salmity water) 
into unlined industrial oxidation ponds. While in the ponds, salts are concentrated 
through evaporation of the wastewater. The high salinity industnal wastewater is 
then commingled and discharged to the main treatment facility. This results in a 
significant salt load to the main treatment facility and, ultimately, Old River. (SB149.) 

A rev1ew of Tracy's monitoring reports from July 1998 through December 2004 
shows an average effluent EC of 17531Jmhos/cm, with a range of from 1008 
!Jmhos/cm to 2410 j.Jmhos/cm. These levels exceed the southern Delta EC 
objectives of 700 !Jmhos/cm (during the summer irngat1on season) and 1000 
!Jmhos/cm (during the winter irrigation season) {SB147.) 

Old River, in the vicinity of the Tracy plant's discharge, is tidally influenced. River 
flow moves upstream during the incoming (or flood) tide and downstream during the 
outgomg (or ebb) tide In add1t1on to tidal influences, the amount of flow m Old R1ver 
is affected by San Joaquin River releases, the South Delta Temporary Barriers 
Program, and SWP and CVP pumping at Clifton Court Forebay. {SB107) 
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In the Permit, the Regional Board stated that the background EC for the receiving 
water in the vicinity of Tracy's plant averaged 640 IJmhos/cm, indicating that the 
receiving water frequently has no assimilative capacity for EC (SB 147.) According 
to monitoring reports, the EC of the plant's water supply averaged 739 !Jmhos/cm, 
with a maximum of 821 !Jmhos/cm. (SB175.) This shows that part of Tracy's salmity 
problem is the high salt load of 1ts municipal water supply (Even if Tracy d1d nothing 
more than discharge 1ts municipal water supply into Old River, its discharge would 
exceed the southern Delta EC objectives during the summer irrigation season. For 
its discharge to comply with the EC obJectives, Tracy would have to "clean" (remove 
salt from) the municipal water supply ) 

The discharge from Tracy's Wastewater Treatment Plant previously was regulated 
by Order No 96-104 and National Pollutant Discharge Elimination System (NPDES) 
Permit No. CA0079154. 

On November 1, 2000, Tracy f1led a report of waste discharge and submitted an 
application for renewal of its Waste Discharge Requirements (WDRs) and NPDES 
perm1t. Subsequently, on February 3, 2003, Tracy submitted a rev1sed report of 
waste discharge, which mcluded a request to expand the capacity of its plant from 
9.0 million gallons per day to 16 million gallons per day (SB37, 105-106, 350) 

On May 4, 2007, the Central Valley Regional Board adopted a Perm1t and Time 
Schedule Order for Tracy in Orders No. R5-2007-0036 and R5-2007-0037 
(collectively, the "Reg1onal Board Permit"). 

Based on the monitoring reports, the Regional Board acknowledged that discharges 
from the Tracy plant may cause or contribute to exceedances of the water quality 
objectives for salinity. Nevertheless, upon the recommendation of the Regional 
Board's staff, the Regional Board did not 1mpose final numeric water quality based 
effluent limitations (WQBELs) for sahmty in Tracy's Permit. 

The Regional Board noted that the Tracy discharge has lim1ted impacts on the 
salinity problems m the southern Delta. (SB150.) Even under reasonable worst
case conditions, the impact of the Tracy discharge is "relatively small" compared to 
the other salinity sources in the area. (SB151) If the Tracy discharge were entirely 
removed, 1t still would not solve the sahmty problems in the area. (SB152.) 

Because the receiving water frequently has little or no assimilative capacity for EC, 
the Reg1onal Board found that imposmg final numeric WQBELs for salinity would 
require Tracy to construct and operate a reverse osmosrs treatment plant to reduce 
1ts salt loadmg into the Delta. (SB149, 152.) The Regional Board noted that in 
Water Quality Order 2005-005 (for the City of Manteca), the State Board concluded 
that construction and operation of a large-scale reverse osmosis treatment plant to 
reduce the salt load in municipal wastewater discharges "would not be a reasonable 
approach." (SB149) 

Further, because the Regional and State Boards were in the process of developing a 
new salinity policy for the Central Valley, and because Tracy could not reasonably 
be expected to achieve compliance with final numeric WQBELs for salimty within the 

Page 17 of47 

ED_000733_DD_NSF _00015452-00017 



life of the Perm1t, the Regional Board concluded that imposing final numeric 
WQBELs for salinity was not a .. reasonable" approach. (SB149-150, 152.) 

Instead, the Permit imposed an tnterim performance-based effluent limitation for 
Total Dissolved Solids, Intended to limit the annual mass loading of salinity to then
current levels. (SB150-152.) The Permit also established a monthly average 
effluent salinity goal of 1350 1Jmhos/cm (water supply plus 500 1Jmhos/cm) EC to be 
ach1eved during the Permit term, and reqwred Tracy to take steps to reduce the 
salinity in its discharge. (SB62, 150-152, 174.) 

The Permit required Tracy to submit a Salinity Plan to reduce its salinity impacts to 
the southern Delta. Under the Salinity Plan, Tracy must (1) Implement all 
reasonable steps to obtain alternative, lower sallmty, water supply sources for the 
plant; (2) develop and Implement a sallmty source control program in an effort to 
meet the interim salimty goal of a maximum increase of 500 1Jmhos/cm EC over the 
plant's water supply; and (3) participate financially in the development of a Central 
Valley Salinity Management Plan. (SB47.) To ensure compliance wtth the Salinity 
Plan reqUirements, the Permit Includes final numenc effluent hmttat1ons (WQBELs) 
for EC, to become effective if Tracy fails to submit and implement an acceptable 
Sahnity Plan.14 (SB47, 153) 

The Permit also required Tracy to implement best practicable treatment or control 
(BPTC) of 1ts discharge (i.e, tertiary treatment or its eqUivalent), required the 
development and implementation of a pollution prevention plan for salinity in 
accordance with § 13263 3 of the California Water Code; and required Tracy to 
submit annual reports demonstrating its efforts to reduce salinity. (SB60-61, 110, 
112, 150 ) The Permit included a requirement to study the effects of Tracy's 
discharge 1n the south Delta and a reopener provtsion to allow modification of the 
Permit requirements, 1f necessary. (SB150.) The Permit requires that it be 
reopened to include an effluent lim1tat1on for salinity prior to the increase in Tracy's 
discharge to 16 million gallons per day. (SB112) 

Altogether, the Regtonal Board charactenzed these measures as "reasonable 
salinity controls" that put Tracy on the path to reducing 1ts salt loading to the Delta. 
(SB152, see also SB175) 

The City's Regional Board Permit was appealed to the State Board by the California 
Sportfishing Protection Alliance (CaiSPA) and by Tracy. (Tracy's petition was held in 
abeyance while the CaiSPA petition was resolved.) CaiSPA argued that the Permit 
failed to establish an effluent limitation for EC that ts protecttve of applicable water 
quality objectives. (CSPA397.) The State Board found in Order WQ 2009-0003 that 
CaiSPA's petition has ment. The State Board found that the approach taken by the 
Regional Board was inconsistent with federal requirements to establish a final 
effluent limitation in an NPDES perm1t when a pollutant (in this case, salinity) will be 
discharged at a level that will cause or contnbute to an excurs1on above a water 
quality standard. (/d.) Thus, the State Board concluded, Tracy's Permit must be 

14 The WQBEls state that the EC 1n Tracy's discharge shall not exceed 700 1Jmhos/cm dunng the 
summer trngatton season and 1000 1Jmhos/cm dunng the w1nter 1rngat1on season (SB153) 
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remanded to the Regional Board for inclusion of the final effluent limitations for EC 
consistent with the water quality objectives applicable to Old River. (/d) 

After the State Board issued its Order on the CaiSPA petrtron, Tracy removed its 
own petition for review from abeyance and asked the State Board to rule on that 
petition Tracy's petition was reactivated and the Regional Board filed a response to 
the issues ra1sed. The State Board dismissed Tracy's petition without review 

C. Tracy's Petition for Writ of Mandate 

On June 25, 2009, Tracy filed its petitron for a peremptory writ of mandate and 
complaint for declaratory rehef in this action. Tracy seeks to have thrs Court 
invalidate the provrsions of the Bay-Delta Plan relating to the southern Delta EC 
objectives, as well as the State Board's Order WQ 2009-0003 applyrng the 
challenged provisions of the Bay-Delta Plan to Tracy's municipal wastewater 
treatment plant. 

Ill. 
Standard of Review 

The actions of the State Board challenged in this proceeding involve both quasi~ 
legislative and quasi-adjudicative functions, invoking different standards for rev1ew. 

In estabhshtng water qualrty objectives 1n a water quality control plan, the Board acts 
in a legislative capacity The water quahty control plan rs thus a quasr-legrslatrve 
decision. 

When reviewmg quasi-legislative decisions, the scope of review is narrowly limited 
A reviewing court will ask three questions: first, did the agency act within the scope 
of its delegated authority; second, d1d the age~cy employ fair procedures; and third, 
was the agency action reasonable. ( Umted States v. State Water Resources Control 
Board, supra, 182 Cal App.3d at pp.112-113.) Under the third inqUiry, the reviewing 
court does not inquire whether, if it had power to act in the first instance, it would 
have taken the action taken by the admrmstratrve agency. Rather, the authonty of 
the court is limited to determ1n1ng whether the decrs1on of the agency was arbitrary, 
capncious, or entirely lacking 1n evidentiary support. (ld.) 

In contrast, in applying the challenged provisions of the Delta Plan to Tracy's 
municipal wastewater treatment plant, the State Board performs an adjudicatory 
function. Thus, Order WQ 2009-0003 is a quasi-judicial decision 

Quasi-JUdicial decisions are judged under Code of Civil Procedure section 1094 5 
The inqUiry rna case under Civil Procedure Code section 1094.5 shall extend to 
questions whether the respondent has proceeded without, or rn excess of 
jurisdiction; whether there was a fair trial; and whether there was any prejudicral 
abuse of drscretion. Abuse of discretion is established rf the agency has not 
proceeded in the manner requ1red by law, the order or dec1s1on is not supported by 
the findings, or the findings are not supported by the evidence. (Civ Proc. Code § 
1094.5{b).) 
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In cases in which the court is authorized by law to exercise its independent judgment 
on the evidence, abuse of discretion IS established if the court determines that the 
findings are not supported by the we1ght of the evidence. In all other cases, abuse 
of discretion is established 1f the court determines the findings are not supported by 
substantial evidence in the light of the whole record (Civ. Proc. Code§ 1094.5(c).) 

In this case, California Water Code section 13330(d) specifies that this Court must 
exercise its independent judgment on the evidence to determine if the State Board 
abused its discretion under C.C.P. § 1094.5(c). (See Cal. Water Code§ 13330(d).) 
Thus, abuse of discretion is established if the Court determines the findmgs of the 
State Board are not supported by the weight of the evidence 

When review1ng an agency's interpretation of a statute or regulation, courts must 
independently judge the text of the statute, taking into account and respecting the 
agency's interpretation of its meaning. (Yamaha Corp of Amenca v State Bd. of 
Equalization (1998) 19 Cal .4th 1, 7.) It is the duty of the courts to state the true 
meaning of the law finally and conclusively, even if this requires the courts to 
overturn an erroneous administrative construction. (ld at p 7.) 

The agency's interpretation is one among several tools available to the court. 
Dependmg on the context, 1t may be helpful, enlightening, or convincing. Other 
t1mes, it may be of little worth. (ld. at pp.7-8) To quote the statement of the Law 
Revision Comm1ss1on, the standard of rev1ew of an agency interpretation of law is 
the mdependent judgment of the court, g1ving deference to the determination of the 
agency appropriate to the circumstances of the agency action (/d. at p 8 [emphasis 
added].) 

In determining how much weight to give an agency interpretation, courts must 
analyze two broad categories of factors· those indicating that the agency has a 
comparative interpretive advantage over the courts, and those indicating that the 
interpretation in question is probably correct. (ld at p 12.) In the first category are 
factors md1cating the agency has special expertise or technical knowledge, 
especially where the legal text to be interpreted is technical, complex, or entwined 
w1th issues of fact, policy, and discretion (/d. at p.12.) In the second category are 
factors suggesting that the agency gave careful cons1derat1on to its interpretation 
(such as adoption of a formal interpretive rule under the APA), factors indicating that 
the agency's Interpretation was adopted contemporaneous w1th the legislative 
enactment being Interpreted, and factors showing that the agency has consistently 
maintained the interpretation over time. (ld. at pp 12-13 ) 

Where the agency has special expertise or technical knowledge, and the record 
shows agency off1cials have reached an interpretation after careful and studied 
review, the agency's interpretation is entitled to great weight unless unauthorized or 
clearly erroneous. (North Gualala Water Co v State Water Resources Control Bd. 
(2006) 139 Cai.App.4th 1577, 1607; Commumttes for a Better Environment v State 
Water Resources Control Bd (2005) 132 Cai.App.4th 1313, 1334.) 
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IV. 
Requests for Judicial Notice 

The several requests for judicial not1ce filed by Tracy and Clean Water Association, 
which are unopposed, are granted, for background information purposes. 

V. 
DISCUSSion 

A Tracy's challenge to the EC objectives and the Bay-Delta Plan 

1. Were the water quality ob1ectives adopted m a manner contrarv to 
law? 

Petitioners Tracy and Clean Water Association contend that the provisions of the 
Bay-Delta Plan related to the southern Delta EC objectives should be invalidated 
because they were adopted in a manner contrary to law. 

Petitioners contend that the State Board failed to undertake the analysis requ1red by 
Water Code section 13241 when the State Board initially adopted the EC objectives 
m 1978 and again when the State Board (purportedly) amended the objectives in 
2006. In addition, Petitioners contend the State Board failed to adopt a 
comprehensive program for implementation of the EC objectives as required by 
Water Code section 13242. Further, Petitioners allege that the State Board failed to 
comply with a statutory mandate to penod1cally review and revise the EC objectives. 
Therefore, Petitioners seek a declaratory judgment that the contested provisions of 
the Bay-Delta Plan were adopted and modified 1n a manner contrary to law, and a 
peremptory writ of mandate commandmg the State Board to set aside those 
provisions. 

Respondent State Board contends that it adequately complied with section 13241 
when 1t adopted the EC objectives in 1978, and that it was not required to conduct 
the analysis again 1n 2006 because the objectives d1d not change (See Opposition, 
p.9 [citing DP37625-37684]) 

Further, the State Board argues that even 1f 1t failed to conduct the analysis reqwred 
by section 13241, that failure would at most only be grounds to compel the Board to 
conduct the reqwred analysis, and would not be grounds to invalidate the EC 
obJeCtives. The State Board contends that regardless of the outcome of any 
analysis under section 13241, the State Board is requ1red to maintain the EC 
objectives to comply w1th the requirements of the federal Clean Water Act, which 
does not allow economic considerations to be used as a factor 1n sett1ng federal 
water quality standards The State Board argues that failure to comply w1th state law 
in the adoption of water quality objectives IS of no consequence where, as here, the 
water quality objectives are approved water quality criteria under the federal Clean 
Water Act. 

The State Board contends that its program of Implementation for the EC objectives 
complies with the requirements of Water Code section 13242. The State Board 

Page 21 of47 

ED_000733_DD_NSF _00015452-00021 



argues that a program of implementation does not need to spectfically describe how 
mumcipal diSChargers like Tracy will comply with the applicable water quality 
objectives Neither, according to the State Board, is a Water Code section 13241 
analysts required when establishing a program of implementation 1n a water quality 
control plan. 

Finally, the State Board contends that it complied with the requirements of Water 
Code sections 13143 and 13240 to periodically review the Bay-Delta Plan, even if 
the EC obJectives did not change. The State Board argues that while the Water 
Code requires water quality control plans to be penod1cally reviewed, 1t does not 
require that they be penodically revised. Thus, the State Board did not violate the 
Water Code by retaining the water quality objectives for EC when the Bay-Delta Plan 
was reviewed. 

a. When were the EC ob1ectives "established?" 

When establishing water quahty objectives, Water Code section 13241 imposes an 
affirmative duty on the State to consider a number of factors, including economic 
considerations. (Water Code § 13241.) Petitioners contend that the State Board 
failed to undertake the analysis required by Water Code section 13241 when the 
State Board established the EC objectives 

As an initial matter, the Court notes there 1s some confusion as to when the southern 
Delta EC objectives were "established." There 1s good reason for this confusion. 

The 1978 Delta Plan, in which the EC objectives were first adopted, provided that 
the southern Delta salinity objectives would "become effective" only upon the 
completion of suitable barriers proposed to enhance water levels and Circulation 
Because the barriers never were completed, the EC obJectives were not 
implemented as part of the 1978 Delta Plan. 

The EC objectives also were not Implemented - at least not fully - under the 1991 
Bay-Delta Plan or the 1995 Bay-Delta Plan Indeed, the EC objectives were not 
Implemented at all four compliance locations until, at the earliest, April1, 2005, and 
even then the objectives were made applicable only to USBR and DWR.15 It was not 
until 2006 that the Bay-Delta Plan was amended to make the obJeCtives fully 
effective at all four compliance locations 

As a result, there is some uncertainty as to when the EC objectives were 
"established." Were the objectives established in 1978 when the 700/1 000 
J.Jmhos/cm numeric objectives were selected; in 1991, when the Bay-Delta Plan 
allegedly reqUired the objectives to be implemented; in 2005, when the full objectives 
were for the first t1me made applicable to the DWR and USBR water rights perrmts; 

15 1t 1s undisputed that USBR and DWR still are not tn compliance w1th the 1ntenor southern Delta 
EC obJectives As recently as 2010, the State Board extended the deadlrne for their compliance 
w1th the tntenor southern Delta sahmty obJeCtives until after the State Board completes 1ts rev1ew 
of the 2006 Bay-Delta Plan and any subsequent water nght proceedings 
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in 2006, when the Bay-Delta Plan was amended to fully 1mplement the objectives; or 
all of the above? 

The Board asserts that water quality objectives do not have to be "Implemented" to 
be "established " The Court agrees. The dictionary defin1t1on of "establish" includes 
(1) to institute (as a law) permanently by enactment; (2) to make firm or stable, or (3) 
to bring about or bring 1nto existence. (See Merriam-Webster's Online Dictionary, at 
http·//www.merriam-webster.com/dictionary/establish [as of Apnl29, 2011]) In 
contrast, the verb "implement" means to "carry out," "accomplish" or "give practical 
effect to." (/d. at http://www.merriam-webster.com/dictionarylimplement [as of April 
29, 2011].) Thus, these definitions support the Board's argument that water quality 
objectives do not have to be Implemented to be established, but they do have to be 
established (in exrstence) to be implemented (earned out). 

Accordingly, the EC objectives were "established" when they were adopted in 1978, 
even 1f the objectives were not fully Implemented until many years later. 

Petitioners contend that the Board effectively established new objectives when the 
Board amended its Bay-Delta Plan in 2006 to apply the objectives to "all locations" 
w1th1n the southern Delta. 

The Board denies 1t changed the objectives when it amended 1ts Bay-Delta Plan in 
2006. The Board contends that the EC objectives always have apphed at all 
locat1ons throughout the southern Delta. The Board contends 1ts 2006 amendments 
merely clanfied existmg law 

Where an agency has spec1al expertise or technical knowledge, and the record 
shows the agency has reached an mterpretat1on after careful and stud1ed review, the 
agency's interpretation is entitled to great weight and a court will not depart from the 
interpretation unless it 1s unauthorized or clearly erroneous (North Gualala Water 
Co. v State Water Resources Control Bd (2006) 139 Cal App 4th 1577, 1607; 
Commumt1es for a Better Envtronment v State Water Resources Control Bd. (2005) 
132 Cal App 4th 1313,11334.) Those factors are present here Thus, the State 
Board's interpretation is entitled to great we1ght and will be followed unless it is 
clearly erroneous or unauthonzed 

W1th respect to the area covered by the EC objectives, the Board's Interpretation is 
not clearly erroneous or unauthorized.16 Therefore, the Court concludes that while 
the 2006 Bay-Delta Plan amended the program of implementation to carry out the 
objectives, it did not make any substantive changes to the area covered by the 
objectives. 

16 However, the Court acknowledges some ev1dence suggest1ng the EC obJectives were Intended 
to be locat1on-spec1fic pnorto 2006 (See DP38000, DP11956, DP12049, DP38422, DP38425, 
DP38428 [footnotes 7 and 8], DP5728, DP5731 [footnotes 7 and 8}. DP5742, DP5744, see also 
SB 147, DP38455, RB1921, RB14740) 

Page 23 of47 

ED_000733_DD_NSF _00015452-00023 



Petitioners contend that even 1f the 2006 amendments did not change the location of 
the EC objectives, the 2006 amendments effectively established new objectives by 
applymg the objectives, for the f1rst time, to mumc1pal discharges 

Petitioners argue that when the EC objectives were initially adopted in 1978, the 
focus was on the effects of the state and federal water projects on the Delta The 
Board envisioned the objectives would be achieved by controlling water quantity 
(flow/diversions) through conditions placed on the water nghts of USSR and DWR. 
Because only DWR and USSR would be responsible for meeting the objectives, the 
Board did not consider, and had no reason to consider, the effect that the EC 
obJeCtives would have on agricultural, domestiC, and munic1pal dischargers 

Unfortunately, the Board proved unable or unw1lhng to enforce the objectives against 
DWR and USSR through water rights actions Thus, nearly twenty years after the 
objectives were 1mtially adopted in 1978, the Board amended the 1995 Bay-Delta 
Plan to include, for the first time, controls on m-Delta discharges of salts 

At first, the pollutant discharge controls applied only to agricultural dischargers 
Municipal dischargers were not discussed as a substantial source of salinity and the 
Board's Bay-Delta Plan did not discuss municipal discharge controls as a means to 
achieve the EC objectives. This did not change until2006 when, nearly thirty years 
after the EC objectives were initially adopted, the Board amended its program of 
implementation to include mumcipal dischargers In so doing, Petitioners argue, the 
Board effectively established new EC objectives. 

This raises an interesting question as to when, if ever, Water Code section 13241 
apphes to a program of implementation for ach1evmg water quality objectives. There 
is limited case authonty on this issue. 

On one hand, the concurnng opm1on of Just1ce Brown in C1ty of Burbank v State 
Water Resources Control Board, suggests that section 13241 analysis is required 
whenever the Board adopts a basin or water quality plan. (C1ty of Burbank, supra, 
35 Cal.4th at p.632; see also td at p 625 [notmg Court of Appeal held the board 
must consider section 13241 when it adopts a water quality plan, but not when 1t 
issues a wastewater discharge permit].) 

In contrast, m Ctty of Arcadia v State Water Resources Control Board ("C1ty of 
Arcadta II'? (201 0) 191 Cai.App 4th 156, the Fourth Appellate District Court of 
Appeal recently concluded that section 13241 applies only when the Board adopts 
water quality objectives, and not when it adopts or revises a program of 
implementation needed for ach1evmg such object1ves.17 (City of Arcadia v. State 

17 The op1n1on m C1ty of Arcadia II was certified for publ1cat1on on December 22, 2010 The Board 
adv1sed th1s Court of the op1n1on the followmg day However, the dects1on d1d not become final 
as to the Court of Appeal unt1l January 22, 2011, and did not become final for all purposes until 
the Cahfom1a Supreme Court dented the petition for rev1ew on March 16, 2011 -thirteen days 
after th1s Court 1ssued 1ts Tentat1ve Dec1S10n on March 3, 2011 However, because the Court has 
not yet entered a final JUdgment m th1s proceed mg. the Court retams mherent authonty to 
reconsider, correct, or change 1ts ruling 
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Water Resources Control Board (201 0) 191 Cai.App.4th 156, 177 -178; see also San 
Joaquin R1ver Exchange Contractors Water Authonty v State Water Resources 
Control Board (201 0) 183 Cai.App.4th 111 0, 1119-1120 [stat1ng that 13241 does not 
apply to a program of Implementation for achievrng already established objectives]; 
C1ty of Arcadta v State Water Resources Control Board ("C1ty of Arcadia /") (2006) 
135 Cai.App 4th 1392, 1415-1416 [declining to decide whether Trash TMDL 
effectively established new water quahty objectives because the basin plan did not 
contemplate a Trash TMDL and therefore economic considerations of a TMDL were 
not considered].) 

In general, the Court agrees with the language in Ctty of Arcadia II and San Joaquin 
River Exchange that 13241 does not apply to a program of implementation. 

However, 1n this Court's view, sect1on 13241 can apply to a program of 
implementation where the program of implementation 1s so fundamentally d1fferent 
that it constitutes a de facto revision (or matenal reinterpretation) of the obJective 
itself In such a scenano, the changes may effectively "establish" - that is, bring 
about- a new and different water quality objective 

Consider, for example, what happened in this case. The Board adopted water 
quality objectives for sahn~ty 10 1978 with the understanding that the objectives would 
be met by regulatmg the flow of water through the Delta. As a result, the Board did 
not consider, and had no reason to consider, the cost of compliance of pollutant 
discharge controls 18 Tracy could not have objected to the objectives when they 
were established 1n 1978 because municipal dischargers were not required to 
comply with the objectives. Then, thirty years later, the Board requ1red Tracy and 
other municipal dischargers to comply immediately w1th the objectives, even though 
discharge controls for EC and the economic consequences of such controls never 
have been considered by the Board This seems unreasonable and contrary to the 
purposes of section 13241, which requires the Board to consider the economic 
consequences of 1ts water quality control requirements.19 

Nevertheless, the Court is bound to cons1der the hold1ng of City of Arcadta 1/. (Auto 
Eqwty Sales, Inc. v Superior Court (1962) 57 Cal.2d 450, 455 [decisions of every 
division of the Courts of Appeal are binding upon all supenor courts of this state]) 
The Court in City of Arcadia II found that revising a basin plan to mclude storm water 
and urban runoff from mumcipal storm drains discharging into water bodies already 
covered by that plan d1d not trigger the need to comply with section 13241 . ( Ctty of 
Arcadia II, supra, 191 Cai.App.4th 156, 178.) The holding in C1ty of Arcadia II 

18 The Callforma Supreme Court has endorsed the v1ew that sect1on 13241 requ1res cons1derat1on 
of the "cost of compliance " (See Crty of Burbank, supra, 35 Cal 4th at p 625 [findmg the "plam 
language" of sect1on 13241 requ1res the board to cons1der the "cost of compliance"]) 
19 Alternatively, the Court would have to conclude that the Board was requ1red to cons1der all 
poss1ble costs of compliance at the t1me water quahty objectives were first adopted, wh1ch would 
have requ1red the Board to engage 1n rank speculat1on about how the obJeCtives would be applied 
years mto the future Th1s IS an equally untenable mterpretat1on 
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suggests that revisions to a program of implementation generally will not trigger the 
need to comply with sect1on 13241.20 

The holdmg in C1ty of Arcadia II is further supported by the decision in San Joaqum 
RIVer Exchange, which concluded that the section 13241 factors need not be 
considered for a basin plan amendment that is merely a program of implementation 
for achieving an already-established water quality objective. (San Joaqum Rtver 
Exchange, supra, 183 Cai.App.4th at pp.1119-1120.) 

Comparing the facts of those cases to the facts of this case, the Court 1s unable to 
conclude that those cases are not controlling or, at least, highly persuasive. In San 
Joaquin Rtver Exchange, for example, the Court concluded that sectron 13241 did 
not apply even though the Board applied a water quality object1ve "established" for 
the southern Delta to discharges upstream of the southern Delta If those 
amendments did not establish a new water quality objective, it is difficult to see how 
the instant amendments do 

Accordingly, the Court is compelled to reject the argument that the Board 
"established" new EC objectrves when it amended its program of implementation 1n 
2006. It follows that a Water Code section 13241 analysis was not reqUired .when 
the Bay-Delta Plan was amended 1n 2006. 

b. Did the State Board comply with Water Code section 13241 
when 1t established the EC objectives in 1978? 

As descnbed above, Petitioners contend that the State Board failed to undertake the 
analysis required by Water Code section 13241 when the State Board established 
the EC obJeCtives. 

Hav1ng concluded that the Board established the EC objectives in 1978, the Court 
now proceeds to consider whether the State Board ade~uately complied w1th Water 
Code section 1 3241 when it established the obJeCtives 2 

2° Ctty of Arcadia II arguably 1s distingUishable on the grounds the Court d1d not dec1de whether 
the rev1sed bas1n plan "effectively established" new water quality obJectives In that case, the 
Court noted that the part1es conceded extendmg the revtsed plan to cover storm water and urban 
runoff was not sufficient to "change" the water quality obJectives ( Ctty of Arcadta If, supra, 191 
Cal App 4th 156, 177 ) Moreover, the Court found, as a factual matter, that the rev1sed basm 
plan at 1ssue m that case had referred to sect1on 13241 and dtscussed the potential economic 
1mpacts of the changes made m the plan (ld at p 178 ) However, even 1f 1t 1s distingUishable, 
the holding strongly suggests that section 13241 w111 not apply to most basm plan amendments 
On the other hand, rf Ctty of Arcadta II IS construed to stand for the general propos1t1on that 
amendments to a program of Implementation cannot tngger the need to comply w1th sectron 
13241 under any circumstances, rt thiS Court's op1n1on that the case 1s wrongly decrded and 
should not be followed by other courts of supenor JUriSdiCtiOn 
21 One could argue that even 1f the Board failed to comply w1th sect1on 13241 when 1t established 
the EC obJeCtives 1n 1978, Petitioners' challenge IS too late However, 1t should be noted that the 
EC obJeCtives were not applied to munrctpal drschargers like Tracy until 2006 Tracy likely would 
not have had standing to challenge the objectives pnor to 2006 Moreover, Respondent Board 
has warved any defense based on the ttmrng of the pet1tton Accordmgly, the Court proceeds to 
hear and dec1de thrs 1ssue on the ments 
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As descnbed above, Water Code section 13241 imposes an affirmative obligation on 
the State, when establishing water quality objectives, to take into account various 
factors, including the economic costs of adopting the proposed objective. (Water 
Code§ 13241; RB1545-1549 [Attwater Memorandum].) 

In this case, the State Board contends that it adequately complied with section 
13241 when it adopted the EC objectives in 1978 because it considered 
"socioeconomic factors" in the EIR for the 1978 Delta Plan. The Court does not 
agree. 

F1rst, while the EIR for the 1978 Delta Plan purportedly considered soc1oeconomic 
effects, the discussion appears to be limited to the economic benefits to municipal, 
agricultural, and industrial water users of establishing water quality reqwrements 
There was no meaningful d1scuss1on of the econom1c costs of adopting the 
objectives, and certainly no discussion of the costs associated with the methods 
Identified to meet the obJectives.22 Nor was there any consideration of economic 
factors related to wastewater discharges. 

Second, to the extent the EIR mcluded socioeconomic mformat1on, it did so only for 
the purpose of determining whether the project would have s1gmficant environmental 
effects under CEQA. (See, e.g., 14 C.C.R. §§ 15064, 15131.) Because there was 
no consideration of economic factors except 1n relation to their expected 
environmental effects, the EIR's analysis was Inadequate to meet the requirements 
of Water Code sect1on 13241 

Th1rd, the State Board conceded at oral argument in United States v State Water 
Resources Control Board that it did not comply w1th the requirements of Water Code 
section 13241 when it set the southern Delta EC objectives as part of the 1978 Delta 
Plan. (Umted States v State Water Resources Control Board (the "Racanel/J 
Deciston") (1986) 182 Cai.App.3d 82, 122 fn.15.) Based 1n part on this failure, the 
First Distnct Court of Appeal concluded in the Racanelli Decision that the southern 
Delta EC objectives were "not established in the manner requ1red by law "23 (/d. at 
p.123.) The Board is estopped from now contending otherwise. 

The record and the history of the Bay-Delta Plan show that the State Board did not 
comply with sect1on 13241 when it adopted the southern Delta EC objectives m 
1978 

22 As noted above, sect1on 13241 requ1res cons1derat1on of the "cost of compliance " (See Ctty of 
Burbank, supra, 35 Cal 4th at p 625 (find1ng the "plam language" of sect1on 13241 requ1res the 
board to cons1der the "cost of compliance"] ) Even 1f the Court's conclus1on tech meally 
const1tutes dicta, 1t 1s persuasive and should not be rejected w1thout a compellmg reason, wh1ch 1s 
not present here (Howard Jarvrs Taxpayers Assn v C1ty of Fresno (2005) 127 Cal App 4th 914, 
925) 
23 Because of the Board's stated 1ntent1on to reconsider the standards for the southern Delta at an 
upcom1ng heanng, the Court declined to remand for further proceedmgs consistent wtth 1ts 
op1mon (Umted States, supra, 182 Cal App 3d at p 123) Ultimately, however, the Board d1d not 
change the numencal ObJeCtives Thus, Pet1t1oners contend, the Board never complied w1th the 
reqUirements of sectton 13241 
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Further, the Court finds no merit in the State Board's argument that because Water 
Code section 13263 requires a regional water board to consider the provisions of 
sect1on 13241 before Issuing waste discharge requirements, a section 13241 
analysis should not also be required prior to establishing water quality obJectives. 

The Board's argument is inconsistent with the language of section 13241, which 
plainly requires a section 13241 analys1s whenever water quahty obJectives are 
"established." (Water Code§ 13241.) 

In addition, the Board's argument is inconsistent w1th what the State Board 1tself has 
argued 1n defending waste discharge requirements: namely, that because section 
13241 factors are considered 1n connection w1th the adoption of water quality 
objectives, the factors do not also have to be considered when issuing waste 
discharge requirements to implement those objectives. (See City of Burbank, supra, 
35 Cal.4th at pp.626-627 [federal law forbidS regional board from using cost or other 
sect1on 13241 factors to justify wastewater discharge restrictions that do not comply 
with federal standards].) 

For these reasons, the Court ruled in its Tentative Decision that the Board did not 
properly consider the Water Code sect1on 13241 factors when it 1n1tially established 
the southern Delta salinity objectives (the "EC objectives") in 1978. Respondent 
Board subsequently objected to the Court's Tentative Decision on the grounds the 
Court failed to consider or discuss the Board's efforts to comply w1th Water Code 
sect1on 13241 after the Racane/11 Decision, culminating in its 1991 Bay-Delta Water 
Quality Control Plan for Salmrty (the "1991 Bay-Delta Plan"). 

Respondent Board is partially correct. The Court did not consider or discuss the 
Board's efforts to comply w1th section 13241 between 1978 and 2006. However, the 
Court had a good reason for not doing so, as it was not a principal controverted 
issue at trial. (The Court uses the term trial to refer to the hearing on the merits ) 

The issues at trial are determined by the pleadmgs. The 1ssues presented by the 
pleadmgs in this case were (1) did the Board comply w1th section 13241 when it 
adopted the EC objectives in 1978, and (2) d1d the Board comply w1th section 13241 
when 1t (purportedly) amended the objectives in 2006. 

The Board argues that Petitioners did not challenge the Board's efforts to comply 
with section 13241 between 1978 and 2006. However, Petitioners alleged that the 
Board never performed the analysis req Ulred by Water Code sect1on 13241 for the 
EC obJeCtives. (See Tracy's Pet1t1on, at 1MJ41-42.) Petitioners alleged that the 
Board failed to undertake the analysis requ1red by Water Code sect1on 13241, not 
only when the Board "initially adopted" the EC objectives, but also "each time" the 
water quality objectives 10 the Bay-Delta Plan were reviewed and modified, including 
in 2006. (Ibid.) Petitioners also advanced this argument 1n their opemng bnefs. 
(See, e.g, Tracy's Opening Brief, at p.27.) Thus, Petitioners raised the issue, at 
least in a general sense, whether the Board ever performed a Water Code sect1on 
13241 analysis for the EC objectives. 
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In response to Petitioners' allegations, the Board argued that it complied with section 
13241 when 1t adopted the EC objectives in 1978. The Board also argued that 
because the EC objectives have "remained unchanged s1nce 1978," no further 
analysis under sect1on 13241 was required, in 2006 or at any other time. (See 
Opposition Bnef, at pp. 4, 9, 13, 18.) 

The Board did not argue that even 1f it failed to undertake the analysis required by 
section 13241 1n 1978, it performed the required analysis as part of its 1991 Bay
Delta Plan update. The Board raised th1s argument for the first ttme in its objections 
to the Court's Tentative Decision. 

It should be no surprise, therefore, that the Court d1d not consider or discuss the 
Board's efforts to comply with section 13241 as part of its 1991 Bay-Delta Plan 
update. This was not at 1ssue at trial. Instead, the 1ssue was whether the Board 
completed the section 13241 analysis prior to the adoption of the EC objectives in 
1978 For the reasons described above, the Court concluded 1t did not. 

The question presented here is whether the Board, having lost on this issue at trial, 
now should be permitted a "second bite at the apple" to show 1t fulfilled its 
obligations under section 13241 The Court IS persuaded that it should not. 

While the Court is loath to invalidate or enJOin the EC objectives based on a failure to 
undertake a section 13241 analysis 1fthe Board d1d, in fact, perform one, the Court 
likewise cannot countenance the Board ra1smg wholly new arguments at this late 
date. (See Ralphs Grocery Co v Workers' Comp Appeals Bd (1997) 58 
Cai.App 4th 647, 651 fn.2 [lack of opposition IS deemed a concession of the merits].) 

Further, if the Court were to consider the Board's belated argument, the Court would 
reject it. Although the full administrative record for the 1991 Bay-Delta Plan may not 
be before the Court, the admimstratlve record in this case includes the 1991 Bay
Delta Plan itself as well as the Board resolution adopting that Plan. These 
documents by themselves are sufficient to show that the analysis done in 1991 did 
not satisfy the requirements of Water Code section 13241 for the EC objectives. 

As a general matter, the documents show that the Board acknowledged Water Code 
sect1on 13241 and the requirement to consider (among other th1ngs) the "econom1c 
considerations" of 1ts water quality control plan. (DP8520-8521; see also DP8584, 
8558.) The Plan states that the only d1rect evidence of econom1c consequences 
related to the costs of changing leaching practices for Delta agnculture. (DP8521 ) 
As a result, "all other economic effects were analyzed using water availability as an 
indicator of econom1c cost." (Ibid., see also DP8538-8539.) 

Water availability studies were run for the vanous water quality objective 
alternatives, based on the effects the alternatives would have on the combined CVP
SWP system. Thus, the combined CVP-SWP system was used as a surrogate (or 
proxy) to reflect the water supply consequences of the alternatives on users in the 
watershed. (DP8521 ) 
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Putt1ng aside the issue of whether a study of CVP-SWP system water availability 1s a 
legitimate means to analyze the economic effects of water quality objectives
particularly for dischargers - there is a fundamental problem w1th the 1991 study it 
excluded the interior stations for the south Delta from rts analysis. (lbtd. f'Currently 
the operations study is not designed to analyze the water needed to meet water 
quality objectives for the intenor stat1ons of the south Delta .... "]; see also DP8533 
fWithout considenng the potential impact of meeting the intenor objectives of the 
south Delta .... '1) 

In addition, the study assumed that the object1ves would be met through the release 
of flows by the CVP-SWP water right holders. (See DP8539, 8838 ) The study d1d 
not consider the economic consequences of the objectives on dischargers because 
dischargers were not (at that t1me) required to meet the obJectives There is no 
evidence in the record that the Board has ever considered the costs of compliance 
w1th the southern Delta EC obJectives, to municipal, agricultural, other domestic 
dischargers, or anyone else. 

The Court flatly rejects the argument that it IS a matter entirely within the Board's 
discretion to determine what it means to take "economic cons1derat1ons" into 
account While it is true that section 13241 does not spec1fy precisely how the Board 
must go about considering the factors in section 13241, th1s does not mean courts 
should abdicate their const1tut1onal role to Independently construe the meaning of 
the statute. (See, e g., Caltforma Hospital AssoCiatiOn v Maxwell-Jolly (2010) 188 
Cal App.4th 559, 570-571, 573-577 [department abused d1scret1on by falling to 
adequately consider the 1mpact of a contemplated Medicaid rate change on the 
statutory factors of efficiency, economy, quality, and access to care]) The Board's 
mterpretation is one among several tools available to the court in judging the 
interpretation of the text of the statute, but the Board's interpretation is not bind mg. 
In this case, the Court finds the Board's interpretation that a "socioeconomic" 
analysis of a project's env1ronmental1mpacts is sufficient to be clearly erroneous. 

The Board may disagree that sect1on 13241 requires consideration of the "cost of 
compliance," but the California Supreme Court has endorsed the view that it does 
(See C1ty of Burbank, supra, 35 Ca1.4th at p.625 [finding the "plain language" of 
section 13241 requires the board to consider the "cost of compliance"].) 

Further, 1n analogous circumstances, the Supreme Court has acknowledged that 
"sound policy requires that the econom1c consequences of pollution control 
regulations must be taken into account." (See Westem·Oil and Gas Association v. 
Air Resources Board (1984) 37 Cal 3d 502, 517-518.) In Western 011 and Gas, the 
Court concluded, based on the language of the Mulford-Carrell A1r Resources Act, 
that the Legislature intended local and regional authont1es, rather than the State A1r 
Resources Board, to consider the economic consequences of compliance with a1r 
quality standards. (/d. at pp 517-521.) 

Here, the statutory language at 1ssue squarely puts this responsibility on the Board. 
(Water Code§ 13241 [requtring Board to cons1der, in establishing water quality 
objectives for the "reasonable" protection of beneficial uses, such things as 
economics, the water quality conditions that could "reasonably" be achieved, and the 
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need for housing w1th1n the region].) That the Board is required to consider factors 
like the "need for housing" and the water quality conditions that can "reasonably" be 
achieved, shows the Legislature intended the Board to consider not just the 
economic benefits of controlling water pollut1on, but the economic costs of 
compliance with the water pollution controls. 

Accordingly, the Court stands by its conclusion that the Board has failed to consider 
the factors set forth in Water Code section 13241 for the EC objectives. The Court 
now proceeds to consider what this means for the vahdity of the EC object1ves 

c Is the State Board's failure to comply with Water Code sect1on 
13241 a basis to invalidate the EC objectives? 

The State Board contends that even 1f it failed to conduct the analysis required by 
section 13241, this 1s, at most, a bas1s for issuing a wnt of mandate requiring the 
Board to conduct the required analysis The Board argues, however, that it is not a 
basis to invalidate the EC objectives. According to the Board, the State cannot 
adopt water quality standards that are less stringent than those approved by the 
federal government. Because the 700/1000 ~mhos/em EC objectives were adopted 
as federal water quality standards, the Board asserts that it cannot, based on 
economic (or other § 13241) factors, adopt state water quality objectives that are any 
less protective than those standards. 

Petitioners respond that EPA approval does not excuse a failure to comply with state 
law m the adoption of state water quality standards. The Court agrees with 
Petitioners. 

The Court's analysis necessarily begins with the supremacy clause of the United 
States Constitution. The supremacy clause provides that federal constitutional and 
statutory law is bindmg on state governments as the supreme law of the land (U S. 
Const., art VI,§ 2.) Thus, when Congress passes leg1slat1on, state legislation 
regulating the same subject may be preempted 

Preemption may be express or implied. Preemption is express when Congress has 
expressly stated 1n a statute the areas of state law that are preempted. Absent 
express preemption, there are three bases for finding implied preemption (1) where 
it is clear Congress mtended to occupy an entire regulatory field, (2) where 
compliance w1th both state law and federal law 1s 1mposs1ble; and (3) where state 
law stands as an obstacle to the accomplishment and execution of the full purposes 
and objectives of Congress. (See Matthew Bender & Company, Inc., Const1tut1onal 
Law, 126A California Forms of Pleading and Practice-- Annotated§ 126A.23) 

The question presented here is whether the Clean Water Act preempts Water Code 
sect1on 13241 's requirement that the State consider economic factors before 
establishing water quality obJectives. 

Rely1ng on City of Burbank v. State Water Resources Control Board (2005) 35 
Cal.4th 612, 626-627, the State Board contends that the supremacy clause prohibits 
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using economic considerations to justify water quality standards that are less 
stnngent than required by federal law. 

At issue in Ctfy of Burbank was Water Code sect1on 13263, wh1ch requ1res regional 
boards to take various factors, including economic considerations, into account when 
1ssu1ng wastewater discharge perm1ts. To meet a general narrat1ve water quality 
criteria that waters be maintamed .. free of toxic substances in concentrations that are 
[toxic or detrimental to] human, plant, ammal or aquatic life," the Los Angeles 
Reg1onal Board adopted specific numeric reqUirements setting daily max1mum 
limitations for more than 30 toxic pollutants present in the treated wastewater of the 
C1ty of Los Angeles. (/d. at p 622 ) The cities of Los Angeles and Burbank filed 
appeals w1th the State Board, contendmg that the board violated sect1on 13263 
because it did not consider the economic burden on the Cities in meeting the 
pollutant restrictions. (lb1d.) 

In affirming the judgment of the Court of Appeal, the California Supreme Court held 
that because the supremacy clause of the federal Constitution requires state law to 
yield to federal law, a regional board, when 1ssuing a wastewater discharge perm1t, 
may not rely on state law to justify pollutant restrictions less stringent than those 
required by federallaw.24 (ld. at p.618.) In other words, state water quality laws 
cannot be used to 1mpose pollutant restrictions less stringent than required by 
federal taw. As Justice Brown's concurrence aptly points out, that "seems a pretty 
self-evident proposition " (City of Burbank, supra, 35 Cal 4th at p.629.) 

However, the 1ssue 1n this case is different The issue here is not whether the State 
can use compliance costs to relax pollutant restrictions necessary to meet water 
quality standards, but whether the State can consider compliance costs when 
establishing water quality standards. Contrary to what the State Board argues, the 
holding in Burbank supports the view that it can 

As the Court noted in Burbank, the Clean Water Act does not preempt state water 
quality laws To the contrary, the Clean Water Act is an example of "cooperative 
federalism," ant1c1pating a "partnership between the States and the Federal 
Government" to achieve a shared objective (Burbank, supra, 35 Cal.4th at p 620; 
see also 1d. at p.629.) 

Toward this end, the Clean Water Act reserves to the states s1gmficant aspects of 
water quality policy and, in many instances, incorporates state water policy into 
federal law. (ld at p 627) While (technology-based) effluent limitations are 
promulgated by the federal government, states have the feadmg role m establishmg 
water quality standards. (/d. at p.620; see also 33 U.S C. § 1251 (b).) 

States must adopt water quality standards and submit them to the EPA, which 
reviews them for compliance w1th the Clean Water Act (Natural Resources Defense 
Council v. Umted States EPA (E.D. Va. 1992) 806 F.Supp. 1263, 1268.) The EPA 

24 Only when a reg1onal board 1s cons1denng whether to adopt permit restnctlons more stnngent 
than federal law requ1res may the board take econom1c factors mto account 
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may approve the standards or notify the state of specific changes required to meet 
Clean Water Act requirements. (Ibid.) 

Federal law does not preempt state procedures for adopting water quality standards 
To the contrary, federal law requires water quality standards to be adopted in 
compliance with state laws. (40 C.F.R. §§ 131.3(b), 131.5, 131.6; 33 U S.C § 
1313(c)(2).) EPA review includes whether the state has followed its legal 
procedures for adopting the standards. (Natural Resources Defense Counctl, supra, 
806 F.Supp. at p.1269.) Thus, a failure to comply with state legal procedures 1s a 
failure to comply with federal procedural requ1rements. 

The Supreme Court acknowledged as much 1n Burbank by affirming the 
determination of the lower courts that section 13241 reqUires the State to consider 
costs of compliance when it adopts water quality standards in a basin or water 
quality plan. (See Ctty of Burbank, supra, 35 Cal.4th at p.623 [affirming conclusion 
of court of appeal that section 13241 requires a regional board to take economic 
considerations into account when 1t adopts water quality standards in a basin plan] } 
The clear implication of Burbank 1s that the State 1s free- required even- to 
consider compliance costs when establishing water quahty standards, but cannot 
relax established requirements merely because an NPDES permit holder alleges 
compliance will be too costly (ld at p 627) 

Th1s conclusion also is supported by other language of the federal Clean Water Act, 
wh1ch provides that water quality standards should, wherever attamable, provide 
water quality for the protection and propagation of fish, shellfish, and wildlife and for 
recreation 1n and on the water, and take 1nto consideration the use and value of the 
water for public water supplies, propagation of f1sh, shellfish, w1ldhfe, recreation 1n 
and on the water, and agricultural, industrial, and other purposes including 
navigation 25 (40 C.F R. §§ 130.3, 131.2, see also 33 U.S.C § 1313(c)(2) [emphasis 
added] 26

) 

25 The Act does not define how the "use and value" of the water should be taken rnto 
cons1deratron m establishing water quality standards The only case to have consrdered th1s 
1ssue concluded that states should take the "use and value" of the water rnto consideration only 
when desrgnatrng the uses for a particular water body, but not when sett1ng the cnterra to protect 
those uses (See MISSISSippi Comm1sston on Natural Resources v Castle (5th C1r 1980) 625 
F 2d 1269, 1277) However, the dec1s1on 1n Costle IS not b1nd1ng and thrs Court does not find 1t 
persuas1ve The court 1n Castle selectively takes language out of context and 1gnores the plarn 
directive that "water quality standards" shall be based on the "use and value" of the waters 
Involved It makes no sense to read the language to mean that the "use" of water shall be based 
on the "use and value" of the water Further, 1f Congress had Intended value to be consrdered 
only rn relat1on to use, 1t could have sa1d so It drd not It 1s noteworthy that the EPA rn Costte had 
exam1ned the econom1c 1mpact of 1ts cntena, severely underm1mng EPA's argument that rt was 
under no obllgatron to do so In any event, the case at hand rnvolves Cahforma, not MISSISSippi, 
water quality standards Cahforma law requ1res the State to cons1der econom1c considerations 
when establishing water quality obJectives, and th1s law predates the 1972 enactment of the 
federal Clean Water Act When Congress adopted the Clean Water Act, 1t expressly requrred 
water quality standards to be adopted 1n compliance w1th state laws, 1ncludmg, 1n the case of 
Cahforma, Water Code sectron 13241 The Court presumes Congress knew what 1t was dorng 
26 1n C1ty of Burbank, the Supreme Court reJected an argument that cons1derat1on of econom1cs 
was "conststent wrth federal law" under the Clean Water Act The Court found "nothing" 1n the 
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In sum, the State has it exactly backwards. It argues that federal law proh1b1ts 
application of state laws when establishing federal water quality standards The text 
of the Clean Water Act and the Supreme Court's decision rn Burbank show that the 
opposite IS true: federal law requires water quality standards to be adopted in 
compliance with state laws. 

In trying to avo1d this problem, the State Board argues that because the 700/1000 
J,Jmhos/cm EC objectives were approved by the EPA, the EC objectives are "the 
federal water quality standards," and the supremacy clause prohibits the State from 
adopt1ng less stnngent standards 

This is flawed reasoning. It would mean that water quality standards approved by 
the EPA never could be lowered- which the State Board conceded at the hearing IS 

not correct. 

There are no federally·promulgated water quality cntena for the protection of 
agriculture in the southern Delta Federal law does not necessarily require the 
700/1000 ~mhos/em numeric objectives Merely because the 700/1 000 J.Jmhos/cm 
objectives were approved by the EPA does not mean that the State cannot adopt 
less stringent objectives in the future. 

In grvmg rts approval, the EPA merely determmed that the 700/1000 J,Jmhos/cm 
objectives (cntena) were sufficient to protect the designated water uses. The EPA 
did not determine that only those criteria would be sufficient to protect the 
designated uses. The EPA's approval does not foreclose the possibility that other 
cntena also might be sufficient to protect the designated uses 

In establishing the EC objectives, the State Board was required by Water Code 
section 13241 to cons1der the factors set forth in that statute It d1d not do so. 
Accordingly, the Court concludes that a wnt must be granted directing the Board to 

Clean Water Act to suggest that states may weaken federal clean water requirements when a 
perm1t holder alleges that compliance wtll be too costly (/d at p 627) However, that 1s not the 
1ssue here Also, the Supreme Court's holdtng IS limited by 1ts facts to reqUirements of waste 
discharge permtts mvolvmg "tox1c" pollutants (See 40 C F R § 131 3 [defimng tox1c pollutants as 
those pollutants listed by the Admmtstrator under sect1on 307(a) of the Act] ) Presumably 
because the case tnvolved tox1c pollutants, the Court dtd not constder the prov1s1ons rn 33 U S C 
sect1on 1312(b)(2) Sectton 1312(b)(2} allows the Adm1n1strator (here, the State) to tssue a 
permit WhiCh modifies the effluent l1m1tat1ons that otherw1se would be reqUired under the Act "tf 
the apphcant demonstrates at [a] heanng that there 1s no reasonable relationship between the 
econom1c and soc1al costs [of the effluent limitations] and the benefits to be obtatned (tnclud1ng 
attainment of the objective of [the Act]) from ach1ev1ng such l1m1tat1on" (33 USC § 1312(b)(2)) 
By 1ts terms, section 1312(b)(2) of the Clean Water Act does not apply to "toxrc pollutants" But 
for pollutants other than "tox1c pollutants," thiS sectton expressly allows cons1derat1on of econom1c 
costs to relax or mod1fy water quality-based effluent 11m1tattons m a wastewater discharge permtt 
Cases are not authonty for propos1t1ons not considered Because the 1ssue here Involves 
establlshmg water quahty standards, rather than 1ssumg perm1ts to meet standards, and because 
the Court 1n C1ty of Burbank d1d not cons1der the prov1s1ons 1n section 1312(b)(2}, the Court finds 
that the C1ty of Burbank op1n1on 1s not contrary to the Court's 1nterpretat1on here 
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conduct the required § 13241 analysis and reconsider the EC objectives after the § 
13241 factors have been considered. 

However, 1n recognition of the environmental harm that could occur rf the water 
quality cnteria were to be invalidated immediately, the Court's wnt shall not require 
the Board to invalidate the existing objectives pending reconsideration by the Board 
(Morning Star Co. v State Bd of Equalization (2006) 38 Cal 4th 324, 341 ) The 
Court shall mstead enJOin any action to enforce the existing EC obJectives against 
Tracy and other municipal dischargers pending reconsideration by the Board 27 

2. Was the program of implementation adopted in a manner contrary to 
law? 

Pet1t1oners also contend the State Board failed to adopt a comprehensive program 
for implementation of the EC objectives as required by Water Code sect1on 13242. 

Water Code section 13050, subdivision 0) provides that a water quahty control plan 
shall include a program of Implementation needed for achieving water quality 
objectives. (Water Code § 130500).) Under Water Code section 13242, the 
program of Implementation shall include (i) a description of the nature of actions 
necessary to achieve the objectives, including recommendations for appropnate 
action by public or prrvate entities; (ii) a time schedule for the actions to be taken; 
and (Ill) a description of surveillance to be undertaken to determme compliance with 
the object1ves. (Water Code§ 13242.) 

Petitioners allege that, while the Bay-Delta Plan includes a program of 
implementation, the State Board failed to consider how mun1c1pal dischargers like 
Tracy would comply with the EC objectives, failed to include a time schedule for 
actions to be taken, and failed to descnbe surveillance to be used to determine 
compliance. Therefore, Petitioners argue, the State Board's program of 
implementation is insufficient to meet the requirements of Water Code section 
13242. 

In its Tentative Decis1on, the Court found that, on balance, the 2006 Bay-Delta Plan's 
program of implementation is adequate. The Court specifically referred to the 
following provisions of the implementation program. 

In regard to the southern Delta salinity objectives, the Plan descnbes a number of 
measures that can be used to control salimty 1n the southern Delta, Including "state 
regulatory act1ons, state fundmg of projects and studies, regulation of water 
diversions, pollutant discharge controls, improvements in water circulation, and long
term implementation of best management pract1ces to control saline discharges " 
(DP41.) Specifically, the Plan refers to the Grasslands Bypass Project, West Side 
Regional Drainage Plan, San LUis Umt Feature Reevaluation Project, Central Valley 
Project Improvement Act Land Retirement Program, San Joaqum R1ver Real·t1me 

27 1ntervenor Clean Water Assoc1at1on objected to the Tentative DectsJon because 1t only enJOined 
apphcat1on of the ex1st1ng EC ObJectives as to Tracy Intervenor's objeCtion rs well taken and the 
Court has modified the scope of 1ts InJunction 
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Water Quality Management Program, South Delta Improvements Program, and the 
Delta-Mendota Recirculation program (DP41-45.) The Plan indicates that the State 
Board has conditioned the water rights of the USBR and DWR, and indicates that 
the Board also could requ1re releases or other measures be taken by other non
SWP/CVP reservoirs. (/d.) The Plan further prov1des that the Regional Board shall 
implement a Total Maximum Da1ly Load (TMDL) for the San Joaquin River at 
Vernalis, and "shall1mpose discharge controls on in-Delta discharges of salts by 
agncultural, domestic, and municipal dischargers." (DP41.) 

The Court further noted that the Plan includes some time schedules and surveillance 
programs to achieve the ObJectives. (See DP42-45.) For example, the Plan states 
that the State Board will conduct a workshop in January 2007 to discuss the need for 
an updated scientific mvest1gation regarding the southern Delta salimty objectives, 
the causes of sallmty in the southern Delta, and measures to implement the salimty 
objectives for southern Delta agriculture. (DP42, 45) 

Wh1le the Court concluded that a more detailed description would be preferable, the 
Court was not persuaded that the implementation plan was materially deficient 

Tracy objected to the Court's Tentative Decision on this issue, argUing that the 
program of implementation is not adequate in regard to mumcipal discharges. 

Hav1ng reconsidered its Tentative Decision, the Court agrees with Tracy. 
As a general matter, the Court agrees that a program of implementation is not 
required to descnbe in detail how particular dischargers (or other parties) will comply 
With the objectives. However, when a program of implementation changes who 1s 
responsible for meet1ng previously-established water quality objectives, more 
specificity is required. When a program of Implementation is rev1sed to make 
previously-established water quality objectives applicable to new entities, the 
program of implementation must specifically address the change. It must describe 
the nature of the actions necessary for such entities to achieve the objectives, 
provide a reasonable time schedule for the act1ons to be taken, and include a 
description of the (new) surve1llance required to determme their compliance with the 
objectives. 

The facts of this case show why such a requirement 1s necessary. 

Here, when the Board initially established the EC objectives in 1978, the Delta Plan 
envis1oned that the objectives would be Implemented by managing the flows of the 
CVP-SWP water right holders. Then, many years later, the Board having failed to 
Implement the objectives against water right holders, the Board decided that the 
objectives should be achieved through a mix of water nght actions and water quality 
control measures, and, for the first time, made the objectives applicable to municipal 
(and agricultural) dischargers. 

Despite this radical change in how the EC objectives will be ach1eved, the Board's 
program of Implementation Includes v1rtually no discussion of how munic1pal 
dischargers may comply with the objectives, no time schedule for them to achieve 
the objectives, and no description of how the Board will determine their compliance. 
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The implementation program's discussion of mumc1pal dischargers consists of a 
single sentence: "The Central Valley Regional Water Board shall impose discharge 
controls on in-Delta discharges of salts by agncultural, domestic, and mumcipal 
dischargers." (DP41.) This is not adequate. 

While the Court does not deny the Board's authority to revise 1ts program of 
implementation as necessary for achieving water quality obJectives, the Board must 
do so 1n a way that conforms to the policies set forth 1n the Water Code. 0Nat Code 
§§ 13240, 13000.) The Court is persuaded that the Board has not done so here. 
Accordingly, the Court shall issue a writ compelling the Board to adopt an adequate 
program of implementation that descnbes the nature of the actions necessary for 
municipal dischargers to achieve the EC objectives (including recommendations for 
appropriate action by them), provides a reasonable time schedule for the act1ons to 
be taken, and includes a description of the surveillance reqUired to determine their 
compliance. Further, the Court shall enjoin any act1on to enforce the provisions of 
the 2006 Bay-Delta Plan relating to the EC objectives against Tracy and other 
municipal dischargers pending an adequate program of implementation that meets 
the requirements of Water Code § 13242. 

3. Did the State Board comply w1th its mandate to periodically review and 
revise the EC objectives? 

Petitioners contend that the State Board failed to comply w1th 1ts statutory mandate 
to periodically review and revise the EC objectives as required by Water Code 
sect1ons 13143 and 13240 and 33 U S.C § 1313{c)(1). Th1s claim lacks merit. 

The Water Code and the federal Clean Water Act require that water quality 
standards be periodically reviewed, but they do not necessarily require that water 
quality standards be rev1sed. (See Water Code§ 13143 [state water quality control 
policy "shall be periodically reviewed and may be revised"]; Water Code § 13240 
[water quality control plans "shall be periodically reviewed and may be rev1sed"]; 33 
U.S.C. § 1313(c)(1) [state water pollution control agency shall from time to time hold 
heanngs for the purpose of reviewing applicable water quality standards "and, as 
appropriate, modifying and adopting standards"], see also National Wildlife Fed'n v. 
Browner(D.C. Cir. 1997) 127 F.3d 1126, 1129.) 

The Bay-Delta Plan has been periodically reviewed. The Board was under no legal 
obligation to revise the southern Delta EC objectives. 

B. Tracy's challenge to Order WQ 2009-0003· Were the southern Delta EC 
ob1ect1ves properly applied to Tracy's discharge and permit? 

Petitioners contend that because the Bay-Delta Plan sallmty provisions were 
improperly adopted and/or modified, the State Board abused its discretion in 
apply1ng those provisions to Tracy's discharge and Permit 28 

28 As d1scussed above, Respondent State Board demes that the 2006 Bay-Delta Plan and 1ts EC 
ObJectives were rmproperly promulgated But even If the Court finds the 2006 Bay-Delta Plan IS 
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• 

Tracy further contends that even if the Bay-Delta Plan was legally promulgated, the 
State Board abused Its discret1on by (1) finding that the water quality objectrves for 
EC are required to be rmposed upon Tracy at the end of its drscharge pipe; (2) 
finding that Tracy's Permit fails to include final water quality-based effluent lim1ts for 
EC; and (3) finding that the EC effluent hmitatrons to be imposed on Tracy must be 
numeric. Tracy seeks a peremptory wnt of mandate d1rectin~ the State Board to 
vacate the contested provisions of 1ts Order WQ 2009-0003 9 

The State Board asserts that federal regulations requrre water quality based effluent 
limitations (WQBELs) when a discharge has the reasonable potential to cause or 
contribute to an excursion above an applicable water quality standard. The State 
Board argues that because Tracy's discharge consistently exceeds the applicable 
standard for EC at its point of d1scharge, and the receiving water frequently has no 
assimilative capacity for EC, Tracy's discharge has the reasonable potential to cause 
or contribute to an excursion above the applicable standard Therefore, according to 
the State Board, Tracy's NPDES permit is required to include water quality based 
effluent limitations to achieve the water quality standard 

The State Board asserts that it properly ordered the Regional Board to 1nclude 
numenc effluent limits for EC rn Tracy's Permit because numenc effluent limits are 
necessary to assure achievement of the numeric water quality objectives (criteria) for 
EC. 

The State Board rejects the claim that the cost of compliance wrth numeric effluent 
limits would be unreasonably hrgh when considered in light of the relatively small 
potential benefit to water quality. Moreover, the State Board argues that economrc 
considerations are irrelevant when establishing effluent limitations 1n a permrt to 
meet applicable water quality standards Because numeric effluent limitations are 
necessary to comply with the federally-approved numeric water quality objectives, 
the State Board marntains that Tracy must comply with the numenc effluent 
hmitat1ons, regardless of cost. 

Hav1ng concluded that the EC objectives were improperly adopted, the Court finds 
the Board should be enjoined from applying the EC objectives to Tracy's discharge 
and Permit pending recons1derat1on of the objectives in compliance w1th this Court's 

defic1ent, the State Board contends that the EC obJeCtives are still properly apphed to Tracy's 
discharge 
29 In add1t1on, Tracy seeks a JUdiCial declaration that the challenged 2006 Bay-Delta Plan 
prov1s1ons were not properly apphed to Tracy because the 2006 Bay-Delta Plan had not yet been 
approved by the State's Offtce of Admtn1strat1ve Law or the US EPA at the ttme Tracy's 
application was considered However, tnsofar as Tracy seeks to challenge the application of the 
Bay-Delta Plan to 1ts d1scharge, Tracy IS essentially seektng rev1ew of the vabd1ty of the State 
Board's quasi-adJUdicatory dec1s1on Because an act1on for declaratory rehef 1s not appropnate to 
rev1ew an agency's quasi-adJUdicatory dec1s1ons, Tracy's request for declaratory rehef regarding 
apphcat1on of the 2006 Bay-Delta Plan IS demed Such rev1ew 1s properly brought under the 
proviSIOns of C C P § 1 094 5 (See County of Los Angeles v State Water Resources Control 
Bd (2006) 143 Cal App 4th 985, 1002, State of Callforma v Supenor Court (Veta Company) 
(1974) 12 Cal 3d 237, 251 ) 
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ruling. Nevertheless, for purposes of providing future guidance, the Court proceeds 
to consider Tracy's specific challenges to the State Board's Order WQ 2009-0003. 

1. Did the State Board prejudicially abuse its discretion by findmg that the 
water quality objectives for EC are required to be Imposed upon Tracy 
at the end of its discharge pipe? 

Tracy alleges that even 1f the 2006 Bay-Delta Plan and EC objectives were legally 
promulgated, the State Board erred by finding that the Plan requ1res compliance w1th 
the EC objectives to be measured at the end of Tracy's discharge pipe. The Court 
agrees. 

Wh1le the Bay-Delta Plan was amended 1n 2006 to state that water quality objectives 
cited for a general area shall be "applicable for all locations 1n that general area,'' the 
amendment did not change the reqUirement that the "compliance locations Indicated 
in the tables will be used to determine compliance with the objectives." (DP87; see 
also DP23 ["compliance locations Will be used to determine compliance w1th the 
cited objectives"] ) Thus, even if the Board intended the objectives to be applicable 
at the end of Tracy's discharge pipe, as a pract1cal matter, the language of the Plan 
made them applicable only at the specified compliance locations. 

Since the Board was required to comply w1th the requirements of its Plan, (Water 
Code§§ 13247, 13263), the Board was required to conduct its "reasonable 
potential" analysis at the Old River!Tracy Road Bndge compliance locat1on, instead 
of at the end of Tracy's discharge pipe 

Tracy's discharge pipe is approximately 4 miles upstream of the compliance locatton 
Measuring Tracy's "reasonable potential" at its discharge pipe depraved Tracy of a 
potential"mix1ng zone" for 1ts discharge 

As an aside, the Court gives no credence to the Board's arguments regarding the 
purported effect of discharges from Tracy's Plant on DWR's and USSR's obligation 
to release fresh water to the southern Delta. The salt in Tracy's discharge may 
make compliance for DWRIUSBR more difficult, but that does not necessarily mean 
Tracy is attempting to shirk its responsibility for the salinity problem 1n the southern 
Delta. After all, one could argue that the reason there is no assimilative capac1ty in 
the Delta IS because DWR/USBR have shirked their responsibility to release 
sufficient fresh water from New Melones Reservoar. If DWR/USBR simply released 
more fresh water, there would be assimilative capac1ty, and Tracy's discharge would 
not have the "reasonable potential" to cause or contribute to an excursion above the 
applicable water quality objectives. 

It 1s worth noting that, historically, the programs of implementation for the EC 
objectives focused primarily (or, in some Instances, exclusively) on the release of 
flows by DWR/USBR Indeed, the Board previously determined that the CVP is the 
"pnncipal" cause of the salinity problem at Vernalis. Nevertheless, the Board has 
delayed enforcement of the objectives agamst DWR/USBR for many years. V1ewed 
from this perspective, Tracy rn1ght argue that 1t 1s the vict1m here- because it 1s 
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being requested to reduce its salt loading so that DWR/USBR may export more 
water by means of the SWP/CVP. 

In essence, Tracy's discharge and the SWP/CVP water projects are two sides of the 
same coin· the more water released by DWRIUSBR, the less Tracy will be required 
to reduce its salt load; and the more Tracy reduces its salt load, the less water 
DWR/USBR Will be required to release to meet the salinity objectives (and the more 
water available for export). 

Th1s Court is in no position to determine each party's "fa1r share" of the salinity 
problem in the southern Delta. Thus, it makes no value judgments about who 1s 
(and who IS not) attempting to shirk their "respons1b1llt1es" for solving the salinity 
problem. 

In its Tentative Decision, the Court ruled that the Board's error appeared to be 
harmless s~nce the receiving water frequently has no ass1m1lative capacity for EC 
and Tracy's discharge exceeds the applicable standard for EC at the pomt of 
discharge.30 Tracy objected to the Court's Tentative Decision, disputing that the 
receiving water does not have any assimilative capacity, and arguing that an 
analysis of assimilative capacity cannot substitute for a proper reasonable potential 
analysis. Tracy contends the Court should s1mply order the Board to perform a 
reasonable potential analysis at the Old River/Tracy Road Bridge compliance 
location, rather than speculate what the results of such an analysis would show. 

Tracy's objection is well taken. The Court has modified its Decision to requtre the 
Board to perform the reasonable potential analysis at the Old River/Tracy Road 
Bridge compliance location, as required by the 2006 Bay-Delta Plan. 

2. Did the State Board abuse 1ts dtscretlon by finding that Tracy's Perm1t 
fails to include final water guality-based effluent limits for EC? 

Tracy further alleges that the State Board abused 1ts d1scret1on by finding that 
Tracy's Perm1t does not include final water quality-based effluent hm1ts (WQBELs) 
des1gned to implement the objectives for EC. The Court does not agree. 

The Clean Water Act generally requires a permit to contain WQBELs whenever the 
permitting agency determ~nes that pollutants are or may be discharged at a level 
wh1ch will cause, or have the reasonable potential to cause, or contnbute to, an in
stream excursion above the allowable concentration of a numeric criterion withm a 
state water quality standard (40 C F R § 122.44(d)(1).) 

30 The Board argued that the rece1vmg water frequently has no ass1m1fat1ve capac1ty for EC, so 
essentially any mcrease m the concentration of sallmty would have the reasonable potential to 
cause or contnbute to an excurston above the EC ObJectives Accordmg to the Board, the 
ass1m1lat1ve capactty of the rece1vmg water 1s so low that even remov1ng Tracy's discharge 
ent1rely would not solve the sahmty problem For Tracy's discharge to meet the "reasonable 
potential" test, 1ts discharge would have to Improve (or at least not worsen) the sahmty conditions 
m the southern Delta 
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As descnbed above, the Court has concluded that the Board failed to conduct its 
"reasonable potential" analysis at the Old R1verlfracy Road Bridge compliance 
location, as required by the 2006 Bay-Delta Plan. In the absence of a proper 
reasonable potential analysis, it IS premature to determine whether Tracy's Permit is 
required to include final WQBELs for EC. 

Nevertheless, for purposes of providing as much guidance as possible, the Court 
proceeds to determine whether the Board also abused its discretron by finding that 
Tracy's Permit does not Include final water quality-based effluent limits (WQBELs) 
designed to implement the objectives for EC 

The Board determined that Tracy's Permit is insufficient to meet the requirements of 
the Clean Water Act. Although Tracy's Permrt mcludes frnal numeric WQBELs 
designed to achieve the EC objectives, the limrtations are "cond1t1onal" and do not 
apply unless Tracy fails to comply with its own salt reduction plan. The State Board 
determined that because the final numeric WQBELs are "conditional," they are not 
protective of the numeric water qual1ty objectives for EC 

The Court agrees with the State Board that, where a perm1t makes final WQBELs 
contingent on compliance with certain condrtrons, the perm1t must stand or fall based 
upon whether the conditions themselves meet the requirements of the Clean Water 
Act 

In this case, the Tracy Permit's numeric WQBELs were made contingent on the 
development and implementation of an approved Salinity Plan and vanous other 
salinity control requirements in the Perm1t. Thus, the relevant inquiry is whether the 
Salinity Plan and other sahmty control requirements in the Permit are sufficient to 
meet the requirements of the Clean Water Act. 

The State Board contends that the Salinity Plan is not sufficient because 1t does not 
constitute an "effluent limitation" and is not designed to achieve the applicable water 
quality objectives The Court disagrees that the Sahmty Plan is not an "effluent 
limitation," but agrees that the Plan is not a final WQBEL desrgned to implement the 
southern Delta EC objectives 

As an initial matter, the Court reJects any suggestion that effluent lrmrtat1ons are 
required to be numenc. The definition of "effluent lim1tat1on" 1n the Clean Water Act 
refers to "any restriction," and may include a "schedule of compliance" (33 U.S.C. § 
1362(11); 40 C F.R. § 122.2.) The term "schedule of compliance" means a 
"schedule of remedral measures," including an enforceable sequence of interim 
requirements leading to compliance with an effluent limitation or standard (33 
U.S.C. § 1362(17); 40 C.F.R § 122.2.) 

In Commumt1es for a Better EnVIronment, the Frrst Appellate Distrrct Court of Appeal 
specifically rejected the argument that the federal regulations mandate numeric 
WQBELs in all circumstances. Rather, the Court found, Congress intended a 
"flexible approach" including alternative effluent control strategies. ( Commumttes for 
a Better Environment v State Water Resources Control Bd (2003) 109 Cai.App 4th 
1089, 1105, Commumttes for a Better Envtronment v State Water Resources 
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Control Bd. (2005) 132 Cai.App 4th 1313, 1318; see also Dtvers' Environmental 
Conservatton Organization v State Water Resources Control Bd (2006) 145 
Cai.App.4th 246, 262 [following Commumttes for a Better Environmen~.) Thus, 
numeric effluent limitations are not necessary to meet the requirements of the 
federal Clean Water Act. ( Commumt1es for a Better Environment, supra, 109 
Cai.App.4th at p.1093.) Indeed, federal regulations expressly permit non-numeric 
effluent limitations-- such as best management practices-- when numeric effluent 
limitations are "infeasible." (40 C.F.R. § 122 44(k)(3); see also State Board Order 
WQ 2006-0012, p.16.) 

The State Board construes "infeas1b1hty" to refer to "the ability or propnety of 
establishing" numenc limits. (See State Board Order WQ 2009-0015, p. 7; State 
Board Order WQ 2006-0012, pp.14-16.) Thus, accordrng to the State Board, 
feasibility turns on the ability and propriety of estabhshrng numeric effluent 
limitations, rather than the ability of a discharger to comply. 

However, this argument IS unfounded and 1s not supported by case law or by the 
Board's own Water Quality Orders It will nearly always be posstble to establish 
numeric effluent limitations, but there will be many instances in which 1t Will not be 
feasible for dischargers to comply with such limitations. In those rnstances, states 
have the authority to adopt non-numeric effluent limitations. 

Commumties for a Better EnVIronment makes clear that one factor a board may 
consider in determining whether a numerical effluent llm1tation is "feasible" is the 
"ab1l1ty of the discharger to comply." (See Commumt1es for a Better Environment, 
supra, 109 Cai.App 4th at pp 1100.) The court expressly approved the reg1onal 
board's consideration of this factor 1n upholding the determ1nat1on that numenc 
effluent hmits were not "appropnate" for the refinery at tssue 1n that case. (/d. at 
p.11 05 [approving determination that numeric WQBEL was not feasible "for the 
reasons discussed above," which included inability of discharger to comply.) 

Likewise, in Water Quality Order 2003-0012, the State Board declined to impose 
.numeric effluent limitations in a waste d1schar~e permit because of a concern that 
numeric limitations would not be appropnate 3 (State Board OrderWQ 2003-0012.) 

The Board's Order rn thiS proceedmg c1ted to WQO 2003-0012 w1th approval, noting 
that "1t IS possible to have effluent limitations other than numenc effluent hm1tat1ons 
[provrded] the effluent limitation is . enforceable and designed to implement the 
water quality objective." (CSPA000398.) The Board remanded the matter to the 

31 The Board's Water Quahty Orders Indicate a "preference" for determmmg the "ab1llty and 
propnety" of establishing numenc effluent llm1tat1ons 1n a regulatory sett1ng, e g as part of a bas1n 
plan amendment, rather than as part of a perm1t pet1t1on process (See State Board Order WQ 
2003-0012, pp 8-9, State Board Order WQ 2009-0015, p 7 fn 28 } Thus, the Board contends, 
while the Board may consider dischargers' ab1bty to comply when dec1d1ng whether numenc 
effluent hm1tat1ons are "appropnate," 1n general, a dtscharger's ability to comply should not be 
consrdered when setttng spectfic numenc effluent hmttattons rn a permrt (See tbld ) However, 
Water Quahty Order 2003-0012 shows that the Board has cons1dered the "abll1ty and propnety" of 
numenc effluent hm1tat1ons as part of the perm1t petition process, at least to g1ve the Board t1me to 
address the 1ssue 1n a regulatory sett1ng (See State Board Order WQ 2003-0012, p 9 ) 
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Reg1onal Board to further cons1der whether there are feasible alternatives or 
methods, other than reverse osmosis, that the City could use to achieve the numeric 
limits. (CSPA000401.) 

Accordingly, the Court rejects the argument that 1n determining the "propriety" of 
numeric effluent limitations, the Board may not consider the ability (or inability) of the 
discharger to comply with such limitations. The ability to comply IS a cnt1cal factor in 
determining the "propriety" of numencal limitations. 

On the other hand, the Court accepts the Board's assertion that ''feasibility" does not 
depend on the economic costs to comply with numeric effluent hm1tat1ons. (State 
Board Order WQ 2003-0012, p.9 fn. 26.) The relevant consideration is whether the 
discharger can comply, not whether it is cost-effectrve to do so. 

This conclusion is supported by the California Supreme Court's holding in City of 
Burbank v State Water Resources Control Board ( C1ty of Burbank v State Water 
Resources Control Board (2005) 35 Cal 4th 613.) That case Involved application of 
Water Code sect1on 13263, which requires regional boards to take econom1c 
considerations into account when ISsuing wastewater discharge permits The cities 
of Los Angeles and Burbank filed appeals contending that the board violated section 
13263 because it d1d not consider the economic burden on the cities in meeting the 
pollutant restnctions in their permits. The Court held that when cons1denng effluent 
limitations in a waste discharge permit, federal law does not allow a regional board 
to use economic considerations to impose limitations less stnngent than necessary 
to meet applicable federal standards (/d at p.618 ) Important to the Court's holding 
1n City of Burbank was its finding that federal law requires dischargers to achieve 
federal water quality standards "regardless of cost." (ld. at p.626) 

Here, the State Board found that the Regional Board failed to adequately consider 
the "feas1b1hty" of numeric effluent limitations. Petitioners dispute this finding 

The Court finds th1s is a close question. The evidence in the record could be read 
either way. On one hand, the ev1dence shows the Regional Board considered 
numerous factors before determ1nmg that Tracy could not reasonably be expected to 
achieve compliance w1th final WQBELs within the five year hfe of the Order, 
includmg that: Old River frequently has no ass1m1lat1ve capacity; Tracy's discharge 
is one of many contributors (including DWR and USBR) responsible for the salimty 
problems 1n the southern Delta; Tracy's impact on salimty 1s relatively small 
compared to other salinity sources in the area, that even if Tracy's discharge were 
entirely removed, it would not solve the sahmty problem 1n the southern Delta; that 
part of Tracy's salimty problem is the high salt load of 1ts municipal water supply, 
imposing fmal numenc WQBELs may and likely would reqUire the construction and 
operation of reverse osmosis fac1ht1es; reverse osmosis facilities are very costly and 
energy intensive and produce highly-saline brine waste with limited and costly 
disposal opt1ons; and the State is engaged 1n ongo1ng efforts to review and revise 
the salinity control policies for the Delta (including total max1mum daily loads for 
salimty) which might render reverse-osmosis treatment unnecessary 
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On the other hand, the State Board is correct that the Reg1onal Board d1d not show 
that reverse osmos1s is the only treatment methodology available and failed to 
adequately consider whether there are other alternatives/methods available that 
could be used to meet the EC objectives. 

Even where the Independent judgment test applies, the f1nd1ngs of the agency come 
before the court w1th a strong presumption as to their correctness, and the burden 
falls on the petitioner to convince the court that the agency's findings are contrary to 
the weight of the evidence. (Fukuda v. City of Angels (1999) 20 Cal 4th 805, 811-12, 
817.) 

On balance, Petitioners have failed to persuade the Court that the State Board's 
finding is contrary to the wetght of the ev1dence. Accordingly, the Court upholds the 
State Board's determination that the Reg1onal Board failed to adequately cons1der 
the feasibility of numeric effluent limitations 

The Court also upholds the State Board's alternative find1ng that the Tracy Permit's 
provisions are not adequately protectlv~ of the applicable water quality objectives for 
EC 

The State Board contends that, even 1f numenc effluent limitations are infeasible, 
the Tracy Permit does not include water quality-based effluent limitattons (WQBELs) 
des1gned to achieve the applicable water quality cnteria (See 33 U.S.C § 1312; 40 
C F.R § 122 44.) 

Tracy argues that its Permit included appropnate (non-numeric) effluent limitations 
by virtue of the required Sahmty Plan and the vanous other salinity control 
requirements in the Permit (such as the requirements for best practicable treatment 
or control, a pollution prevent1on plan, a monthly average effluent salinity goal, and 
an interim performance-based effluent limitations for Total Dissolved Solids).32 

On this issue, the Court agrees w1th the Board. To the extent the Tracy Perm1t 
includes effluent limitations, the effluent hm1tations are 1ntenm, performance-based 
l1mitat1ons (such as for TDS) intended to reduce the salinity of Tracy's discharge, not 
water quality-based effluent hm1tat1ons (WQBELs) designed to implement the 
applicable water quality objectives. 

While the Perm1t Includes final numeric WQBELs for EC, they are cond1t1onal and 
apply only 1f Tracy falls to des1gn and implement a Salinity Plan. The Perm1t allowed 
-but did not require-- that final numeric WQBELs be established in the future, as 

32 Tracy argues that the Reg1onal Board properly approved these non-numenc effluent llm1tat1ons 
because the Regional Board concluded that numenc WQBELs would be 1nfeas1ble, 1n that they 
likely would requrre the construction and operat1on of extremely costly reverse-osmos1s fac1ht1es 
and would not SIQOJficantly reduce EC levels 1n the south Delta As descnbed above, the Court 
has concluded that the we1ght of the ev1dence supports the State Board's findmg that the 
Reg1onal Board d1d not adequately consider the feas1b1llty of numenc WQBELs and upholds the 
Board's remand on th1s bas1s 
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part of a TMDL for example 33 Nor did it require that the Salinity Plan itself be 
designed to implement the applicable water quality objectives. 

As a result, the adequacy of the Permit turns on the provisions perta1mng to best 
practicable treatment or control (BPTC). 

In general, there is nothing preventing states from establishing WQBELs based upon 
best management practices (BMP) or best practicable treatment or control (BPTC). 
However, the BMP or BPTC must be enforceable and designed to implement the 
applicable water quality objectives. There must be an "enforceable sequence of 
actions or operations" lead1ng to compliance w1th the applicable water quality 
objectives. Studies and commitments to studies that do not actually implement the 
water quality standards do not satisfy federal requirements. 

Tracy's Permit falls short of this standard. The Permit contains noth1ng more than a 
vague reqUirement that Tracy prepare a "work plan" and "techmcal report" to 
determine the BPTC of its discharge, provide recommendations for necessary 
modifications to achieve BPTC, and identify sources of funding and a proposed 
schedule for such modifications. The Permit does not discuss any particular BPTC, 
and imposes no specific time limitations for the BPTC plan and report. Further, the 
Permit contains no discussion of how BPTC will result in compliance with applicable 
water quality objectives for EC In essence, the Perm1t defers to some uncertain 
date in the future the determination not only of what BPTC may be requ1red, but also 
how BPTC Will be achieved (if it all). 

There is, therefore, no enforceable sequence of act1ons or operat1ons leading to 
compliance w1th applicable water quality standards. 

As a result, this case must be distinguished from the situation in Commumttes for a 
Better EnVIronment, in wh1ch the court found that an enforceable "schedule of 
compliance" leading to the adoption of final effluent limitations designed to achieve 
water quality standards (at the completion of a TMDL) constituted an acceptable 
WQBEL for purposes of the Clean Water Act. (Commumttes for a Better 
EnVIronment, supra, 109 Cai.App.4th at pp.1106-1107.) 

The State Board did not abuse its discretion in determining that such provisions do 
not meet the requirements of the federal Clean Water Act. The weight of the 
evidence supports finding that the Perm1t fails to establish WQBELs for EC that are 
designed to implement the applicable water quality objectives 

Therefore, assuming arguendo that Tracy's discharge has the reasonable potential 
to cause or contribute to an in-stream excursion, the State Board d1d not abuse its 
discretion 10 remand1ng the Perm1t to the Reg1onal Board for recons1derat1on of the 
feasibility of numenc WQBELs and 1nclusaon of final (numenc or non-numenc) 

33 A TMDL assesses responsrbthtles, rdentlfies specrfic actrons to be taken by rdentrfied parttes, 
and results rn an allocatron of the total allowable pollutant burden Thrs approach seems well 
surted for the salrnrty problem rn the southern Delta and rs, tn any event, reqwred by federal law 
because the southern Delta rs listed as 1mpa1red for sahmty 

Page45 of47 

ED_000733_DD_NSF _00015452-00045 



WQBELs designed to implement the numeric water quality objectrves contained rn 
the Bay-Delta Plan. 

3. Did the State Board abuse its discretion by finding that the EC effluent 
limitations to be imposed on Tracy must be numeric? 

Finally, Tracy alleges that the State Board abused 1ts discretion by finding that the 
EC effluent limitations to be imposed on Tracy must be numeric. 

In its Opposition, the State Board contends that it properly ordered the Regional 
Board to include numeric effluent limits 1n Tracy's permit because numenc effluent 
limitations always are required to achieve the numeric water quality standards. As 
descrrbed above, this is not correct. Narrative effluent limitatrons can 1n some 
circumstances be adequate. 

Nevertheless, the Court rejects Tracy's challenge because the Court is not 
convinced that the State Board ordered the Regional Board to 1nclude numeric 
effluent limits. It merely ordered the Regional Board to reconsider its determination 
that numeric effluent limitations are not feasible. 

C Conclusion 

The Court concludes that Respondent State Board failed to undertake the analysis 
requ1red by Water Code sect1on 13241 when the Board established the water qual1ty 
objectives for EC in 1978. Accordingly, a wrrt shall be granted directing the Board to 
conduct the required § 13241 analysis and reconsider the EC objectives after the § 
13241 factors have been considered. 

In addition, the Court concludes that the 2006 Bay-Delta Plan's program of 
implementation is madequate 1n relation to municipal dischargers. Accordmgly, the 
Court shall issue a writ compelling the Board to adopt an adequate program of 
1mplementat1on that describes the nature of the actions necessary for municipal 
dischargers to ach1eve the EC objectives (including recommendations for 
appropriate act1on by them), provides a reasonable time schedule for the actions to 
be taken, and includes a description of the surveillance required to determine the1r 
compliance. 

The Court demes the other challenges to the State Board's Water Quahty Control 
Plan. 

In light of the Court's conclusions that the EC obJectives were not validly adopted, 
and that the 2006 Bay-Delta Plan's program of implementation is inadequate for 
municipal discharges, the Court concludes that the Board prejudicially abused its 
discretion in applying the 2006 Bay-Delta Plan to Tracy's municipal wastewater 
treatment plant. In addition, the Board preJUdiCially abused 1ts discretion 1n findmg 
the 2006 Bay-Delta Plan authonzes the Board to perform the "reasonable potential" 
analysis at the end of Tracy's discharge p1pe, rather than at the Old River/Tracy 
Road Bridge compliance location. Accordingly, the Court shall1ssue a peremptory 
wrrt of mandate compelling the Board to vacate the provisions of the May 19, 2009, 
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Order relating to effluent limitations for electncal conductivity, and to reconsider and 
revise its Order m a manner consistent with this ruling. 

In recognition of the environmental harm that could occur if the water quality 
objectives for electncal conductivity were to be invalidated immediately, the Court 
shall not require the Board to invalidate the existing EC obJeCtives pending the 
Board's return to the wnt. However, the Court shall enjo1n the Board from applying 
the EC objectives to Tracy and other municipal dischargers pending reconsideration 
of the EC objectives and adoption of an adequate program of implementation for 
municipal dischargers, in compliance with this Court's ruling. 

The Court demes the request for declaratory relief, as unnecessary. 

Counsel for Tracy is directed to prepare a formal judgment and wnt consistent w1th 
thts ruling; submit them to counsel for the State Board and Clean Water Association 
for approval as to form; and thereafter submit them to the Court for signature and 
entry of judgment 

Petitioners Tracy and Clean Water Assoc1ation shall be entitled to recover their costs 
of suit upon appropriate application. 

Dated. May 10, 2011 
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